
 
 

MEMORANDUM 
 
To:  Mayor and City Council 

From: Warren Hutmacher, City Manager   

Date: July 23rd, 2012 

Subject: Revised Development Agreement with John Wieland Homes  

 
ITEM DESCRIPTION 

Staff recommends Council adopt a revised version of the Development Agreement with John 
Wieland Homes and Neighborhoods the Council previously adopted in June 2012.  

BACKGROUND 

On June 11th, 2012, City Council authorized the execution of a contract between the City 
and John Wieland Homes and Neighborhoods (d/b/a JWA) for the development of a public 
private partnership referred to as “Project Renaissance”.  The 35 acres of land would be 
redeveloped into a mix of residential, commercial, civic and open space uses.   

ANALYSIS 

Subsequent to the adoption of the development agreement, the attorneys coordinating the 
execution of the documents recognized that the agreement passed by the Council was not 
the final version of the development agreement.  Changes were made in draft form and 
agreed to by the City staff that is not reflected in the adopted agreement.  Staff has worked 
with the attorneys to update the agreement and present the revised agreement to Council 
for reconsideration.  None of the changes from the adopted version are substantive and do 
not fundamentally change any of the business points in the agreement or increase the City’s 
legal risk.   

Attached to this memorandum is a redlined version of the agreement that compares the 
latest version of the contract with the contract previously adopted by Council.  In addition, 
staff has also included a summary of the changes, an enacting resolution and a clean 
version of the agreement ready for Council approval.   

 

RECOMMENDATION  

Staff recommends approval of the revised Development agreement.   
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Summary of Changes 

2. Definitions.  

I�SERT –page 2 “Condominium Declaration” will mean that certain Declaration of 
Condominium for the Shallowford-Dunwoody Master Condominium by Shallowford-Dunwoody, 
LLC dated July 31, 2006, recorded in Deed Book 18993, Page 773, DeKalb County, Georgia records, 
as amended and restated by Amended and Restated Declaration of Condominium for the 
Shallowford-Dunwoody Master Condominium dated April 17, 2007, recorded in the Deed Book 
19929, page 51, DeKalb County, Georgia records, and re-recorded in Deed Book 20160, Page 299, 
DeKalb County, Georgia records, as amended by First Amendment to the Amended and Restated 
Declaration of the Condominium for the Shallowford-Dunwoody Master Condominium dated 
January 5, 2009, recorded in Deed Book 21253, page 664, DeKalb County, Georgia  records, as 
affected by Assignment of Declarant Rights dated July 22, 2010, recorded in Deed Book 22066, page 
190. DeKalb County, Georgia records. 

I�SERT – page 3 “Financially unfeasible” will have the meaning given to it in Section 3(d) below. 

CHA�GE -  “Land” - line 2 – change described in to depicted on 

DELETE – page 4 Permitted Exceptions – line 4, whether existing of record or otherwise; line 5, all matters 
described on  

I�SERT- page 5 “Retained Property” (after the word above.) For avoidance of doubt, this term does not 
include all of the land depicted on Exhibit “D”, but only the portions indicated as such to be retained by 
Seller.  Once metes and bounds descriptions have been obtained for the portions to be retained by Seller, these 
descriptions will be added to this Agreement via a written supplement signed by the Parties. 

I�SERT- page 5 “Seller’s Related Parties” (after the fifth word – Seller’s ) or the Development Authority’s 
after a valid assignment of this Agreement by Seller to the Development Authority, 

3. Sale and Purchase; Early Termination Rights; First Closing Conditions Precedent. 

CHA�GE – page 6 line 14 -change respected to expected 

DELETE – page 6 section 4 beginning with “all restrictions to the word of” 

CHA�GE – page 6 section 4 Condominium Association to Condominium Declaration, or any related 
restrictions with respect to the development of the Sixteen Acre Parcel in existence due to the Condominium 
Declaration are still in force or effect. 

Subsection (b) page 7, line 12 after the word Plans 

I�SERT – Page 7 - and the provisions of this Agreement that relate to the design of such site plan prior to its 
creation-  ending at the word with.  

Page 7 on last line 

DELETE - and the 30-day time period for appeals has expired. I�SERT – and all time periods for appeals 
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have expired. 
 
Page 7&8 Subsection (d) page 7 line 4 after the word will 
I�SERT – (or are reasonably expected to ) 
 
CHA�GE – Page 8 – change effected to affected 
 
Definitions 5. Subsection (b) line 2 
REPLACE  residence/units with the word lots ( appears twice in this sentence) 
 
Page 9 Subsection (d) line 4 CHA�GE 60 TO 30,  line 5 I�SERT – or 45 days advance written notice if 
Buyer is requesting use of Easement Portions as contemplated by subpart (3) below 
 
Subsection (d) line 8 I�SERT– amenity facilities and/or AFTER the word for and BEFORE the word 
development 

Page 10  

Definition 7.  Representation and Warranties of Seller 

Subsection (a) (l) – line 2 I�SERT and properly indexed of record as of the Contract Date (or consented to by 
Buyer in its sole and absolute discretion) between the words filed and in 

Page 12 (b)  “Property Reports” – I�SERT – “in its entirety”. 

Page 14 

Definition 9. Representation and Warranties of Buyer 

Subsection (a) (l)  line 6 DELETE the words Section 7 of 

Page 17 

Definitions 10.  Limitations to Seller’s Representations and Warranties. 

Subsection (a) (3), line 4 DELETE the words Section 7 of  

Subsection (b) third sentence before the end of subsection (b) DELETE the words Section 7 of 

Page 18 – “Closings” – I�SERT (and  additional acreage- pursuant to Section 5(d) above, If applicable) 

Page 20 

Definitions 11. Closings 

Subsection (e) second line before the end of subsection (e) I�SERT – accruing from and after the 
applicable Closing with respect to portions of the Property purchased at the same time. 
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Page 20 

 Subsection (g) (2) second line DELETE in Section 7 above or and add “Agreement or” 

Page 22  

Subsection (h) (4), I�SERT after the words no litigation- commenced by any party other than Seller’s 
Related Parties 

Subsection (h)(5) last two lines I�SERT the word – material (before the word accordance) and DELETE 
the word strict (the word strict is to be deleted from both lines) 

Subsection (h) (5) On last line DELETE  the word willfully after Seller and before breaches 

Definitions 12. Remedies Following Default at a Closing 

Page 23 – subsection a – I�SERT – “�otwithstanding….Buyer 

 Subsection (b). (i) – CHA�GE – effected to affected 

Subsection (b) (iii) last line I�SERT after the word terminate – in whole or in part, as applicable.  

Page 25- Same subsection as above - Second paragraph – second line – I�SERT after the word Money – 
(or applicable portion thereof) 

Same subsection as above – Fourth paragraph – second line – I�SERT – for a portion of the �ineteen 
Acre Parcel (after the word date and before the words and remain) 

Same subsection as above – DELETE  the word strict and I�SERT  the word willfully before the word 
breaches  

Same subsection, DELETE (if such closing was to be for a portion of such portion) on line 12 after the 
word Buyer and before the words by delivering 

Page 13 DELETE 16 acre parcel & (as applicable); CHA�GE effected to affected- CHA�GE entitle to 
entitled 

Definitions 14.  Indemnification and Exculpation of Seller 

Subsection (b) second paragraph, line 2 I�SERT the word sole or (before the word gross and after the 
word Indemnities’ 

Definitions 15. Development Covenants of Seller 

 

Page 28 -Subsection (b) I�SERT – (after the word Devices on the second line) - ;provided, however, that 
notwithstanding the foregoing, Seller shall not be responsible for damages caused by Buyer or Buyer’s 
contractors or such contractors’ subcontractors, but will remain responsible for any damage related to the 
construction of the parks and other improvements by City paid contractors, and for the ongoing maintenance 
thereof, in a clean and neat appearance, and in all material respects not less attractive in presentation or less 
functional than other roads and storm collection devices owned by Seller as of the Contract Date. 
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Page 31- Subsection (m) line 11 I�SERT “whether or not Permitted Encumbrances” and with respect to the 
portion of the Sixteen Acre Parcel to be sold to Buyer (if matters to be cured affect such portion) or the portion 
of the nineteen acre Parcel to be sold to Buyer (if matters to be cured affect such portion), or in its entirety if 
matters to be cured affect both such portions,  

(after the word Agreement and before the words by giving Seller) 

Subsection (m) Line 14 and 15 I�SERT the words  or the Pro Rata Earnest Money, as applicable, (after the 
word Money and before the words will be returned) 

Subsection(m)I�SERT – (after the last word in subsection(m)\ including, without limitation, rights and 
obligations continuing in full force and effect to the extent not affected by Buyer’s termination of this 
Agreement pursuant to this subparagraph. 

Definitions 16. – Development Covenants of Buyer  

Page 31 subsection (e) CHA�GE – Residence/Units to Residence Dwellings 

Page 32 subsection (a) CHA�GE – April 1, 2014 to April 30, 2014 

Page 32 subsection (c) CHA�GE – Residence/Units to Residence Dwellings 

Page 34 – RE�UMBER  

Page 35 – RE�UMBER 

 -Add  COD- copy to City Attorney 

Page 40 –attest City Clerk 

- CHA�GE –Res. number and replaced “second revised w/redlined 
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ACQUISITION AND DEVELOPMENT AGREEMENT 

 
THIS ACQUISITION AND DEVELOPMENT AGREEMENT (this “Agreement”) is entered into this 

11
th
 ______ day of June, 2012 (the “Contract Date”), between JW ACQUISITIONS, LLC, a Georgia limited 

liability company (“Buyer”), the CITY OF DUNWOODY, GEORGIA, a Georgia municipal corporation 

(“Seller”).  Seller and Buyer may hereinafter be referred to collectively as the “Parties” and individually as a 

“Party.” 

 

WITNESSETH 

 

WHEREAS, Seller owns that approximately 15.9344 acre tract of land located in Land Lot 345 of the 18th 

District, the City of Dunwoody, Georgia and as more particularly described in the Exhibit “A” attached hereto (the 

“Sixteen Acre Parcel”); and 

 

WHEREAS, Seller has a right to purchase all of that approximately 19.14 acre tract of land located in Lot 

344 of the 18th District, the City of Dunwoody, Georgia and as more particularly described in the Exhibit “B” 

attached hereto (the “Nineteen Acre Parcel”) pursuant to that certain contract with Atlanta Healthcare 

Management, L.P. and American Medicorp Development Company (collectively, the “Nineteen Acre Owner”) a 

copy of which is attached hereto as Exhibit “B-1” (the “Nineteen Acre Contract”), a portion of which Seller 

anticipates purchasing prior to July 31, 2012 (the “7/31/2012 Nineteen Acre Parcel”), a portion of which Seller 

anticipates purchasing on or before July 31, 2013 (the “7/31/2013 Nineteen Acre Parcel”), and a portion of which 

Seller anticipates purchasing on or before August 29, 2014 (the “8/29/2014 Nineteen Acre Parcel”), which 

7/31/2012 Nineteen Acre Parcel is more particularly described in the Exhibit “B-2” attached hereto, which 

7/31/2013 Nineteen Acre Parcel is more particularly described in the Exhibit “B-3” attached hereto, and which 

8/29/2014 Nineteen Acre Parcel is more particularly described in the Exhibit “B-4” attached hereto; and 

 

WHEREAS, the Parties intend for Buyer to acquire title to the portions of the Sixteen Acre Parcel and the 

Nineteen Acre Parcel designated as Residential Tracts onmore particularly described in the Exhibit “C” and 

Exhibit “D” attached hereto (collectively, the “Land”) and thereafter construct owner-occupied single-family 

homes, sidewalks, landscaped areas, no more than two (2) private amenity facilities and other improvements; and 

 

WHEREAS, the Parties intend for Seller to retain title to the portions of the Sixteen Acre Parcel and the 

Nineteen Acre Parcel other than the Property to be used for parks, green space, civic buildings, drainage facilities, 

roads, commercial buildings, parking, sidewalks, landscaped areas, and other uses as elected by Seller, which 

portions are designated as City Tracts and Commercial Tractmore particularly described on the Exhibit “C” and 

Exhibit “D” attached hereto (collectively, the “Retained Property”); and 

 

WHEREAS, attached hereto as Exhibit “E” are plans (the “Land Plans”) depicting the proposed 

development of the Property by Buyer and certain portions of the Retained Property by or on behalf of Seller (such 

proposed development is herein sometimes referred to as the “Project”); and 

 

WHEREAS, Seller has complied, or intends to comply, with O.C.G.A. Section 36-61-10, and the 

regulations promulgated pursuant thereto (the “URA”), and allowed potential buyers, including Buyer, to bid for 

the Property; and 

 

WHEREAS, Buyer acknowledges that Seller plans to sell the Property, and assign Seller’s rights under this 

Agreement and the Nineteen Acre Contract, if necessary, to an entity created in accordance with applicable 

provisions of the URA (the “Development Authority”). 

 

NOW THEREFORE, for and in consideration of the foregoing premises, the mutual covenants and 

agreements set forth herein, and other good and valuable consideration, all of which each party respectively agrees 

DRAFT 

June 720, 2012 
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constitutes sufficient consideration received at or before the execution and delivery hereof, the Parties do hereby 

agree as follows: 

 

1. Recitals.  The above stated recitals are hereby incorporated into and made a part of this Agreement. 

 

2. Definitions.  
 

“Affiliate” will have the meaning given to it in Section 20 below. 

 

 “Agreement” will have the meaning given to it above. 

 

  

 “Buyer” will have the meaning given to it above and will include any assignee pursuant to an assignment 

of the buyer’s rights under this Agreement made in accordance with the terms and provisions of Section 20 below. 

 

 “Buyer-Created Liens” will mean any and all liens and encumbrances (including mechanic’s and 

materialmen’s liens) affecting and/or encumbering the Property and created (whether or not voluntarily or solely) 

by, through or under Buyer or any of Buyer’s Related Parties, whether as a result of such party’s actions, omissions 

or otherwise. 

 

 “Buyer Default” will have the meaning given to it in Section 13.(a) below. 

 

 “Buyer Default Notice” will have the meaning given to it in Section 13.(a) below. 

 

 “Buyer’s Funds” will have the meaning given to it in Section 11.(c)(1) below. 

 

 “Buyer’s Related Parties” will mean Buyer’s agents and representatives (including, without limitation, 

Buyer’s officers, employees, consultants and contractors). 

 

 “Casualty” will mean events such as fire, flood, tornado, hurricane, earthquake, windstorm, hail or any 

other event which causes damage to the Property. 

 

 “Claims” will mean any and all claims, demands, liabilities, damages, losses, costs, expenses (including, 

without limitation, court costs and attorneys’ fees), actions and causes of action. 

 

 “Closing” will have the meaning given to it in Section 11.(a) below. 

 

 “Complete” will mean with respect to the Existing Road Network the following:  Seller’s remediation of 

any defects in such network that exist as of the Contract Date. 

 

 “Condominium AssociationCondominium Declaration” will mean that certain Declaration of 

Condominium for the Shallowford-Dunwoody Master Condominium by Shallowford-Dunwoody, LLC dated July 

31, 2006, recorded in Deed Book 18993, Page 773, DeKalb County, Georgia records, as amended and restated by 

Amended and Restated Declaration of Condominium for the Shallowford-Dunwoody Master Condominium dated 

April 17, 2007, recorded in the Deed Book 19929, Page 51, DeKalb County, Georgia records, and re-recorded in 

Deed Book 20160, Page 299, DeKalb County, Georgia records, as amended by First Amendment to the Amended 

and Restated Declaration of Condominium for the Shallowford-Dunwoody Master Condominium dated January 5, 

2009, recorded in Deed Book 21253, Page 664, DeKalb County, Georgia records, as affected by Assignment of 

Declarant Rights dated July 22, 2010, recorded in Deed Book 22066, Page 190, DeKalb County, Georgia 

records[TO COME]. 
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 “Contract Date” will have the meaning given to it above. 

 

 “Control” will have the meaning given to it in Section 21 below. 

 

 “Deed” will have the meaning given to it in Section 11.(b)(1) below. 

 

 “Earnest Money” will mean the $100,000.00 deposit Buyer has delivered to Seller prior to the Contract 

Date, which deposit will be retained by Seller, returned to Buyer, or applied to the payment of a portion of the 

Purchase Price to the extent provided by the terms and provisions of this Agreement. 

 

 “Environmental Laws” will mean all statutes specifically described in the definition of “Hazardous 

Materials” below and all other federal, state, and local environmental health and safety statutes, ordinances, codes, 

rules, regulations, orders and decrees regulating, relating to or imposing liability or standards concerning or in 

connection with Hazardous Materials. 

 

“Existing Road Network” will mean the road beds, gutters and curbs, from curb to curb as they exist at the 

Property as of the Contract Date. 

 

“Final Closing” will mean the Closing of the sale of the last of the Property to Buyer. 

 

 “Final Plat” will mean a final plat of the portion of the Sixteen Acre Parcel to be sold to Buyer pursuant to 

this Agreement substantially in accordance with the Land Plans. 

 

 “Financially unfeasible” will have the meaning given to it in Section 3.(d) below. 

 

“First Closing” will have the meaning given to it in Section 3 below, and the lots to be conveyed to Buyer 

will be those identified in writing by Buyer not less than five (5) days prior to the scheduled date of this Closing. 

 

“First Closing Date” will have the meaning given to it in Section 3 below. 

 

 “Force Majeure” will mean any event (including, without limitation, a Legal Requirement enacted, 

promulgated or issued after the Contract Date) the occurrence of which prevents or delays the performance by 

either Party of any obligation imposed upon it hereunder and is not such Party’s fault (financial inability excepted), 

and the prevention or cessation of which event is beyond the reasonable control of the applicable Party, but 

excluding in any and all events the payment of money. 

 

 “Governmental Authority” will mean any federal, state, county, municipal or other government or any 

governmental or quasi-governmental subdivision, agency, department, commission, board, bureau, court, office or 

instrumentality or any of them. 

 

 “Hazardous Materials” will mean any substance, material, waste, gas or particular matter which is 

regulated by any local governmental authority, the State of Georgia, or the United States Government, including, 

but not limited to, (i) petroleum, (ii) asbestos, (iii) polychlorinated biphenyl, (iv) radioactive material, or (v) any 

“hazardous waste,” “hazardous material,” “hazardous substance,” “extremely hazardous waste,” or “restricted 

hazardous waste” under any provision of Georgia or United States law, including, without limitation, (a) the 

Federal Water Pollution Control Act (the Clean Water Act), 33 U.S.C. §1251 et seq., (b) the Resource Conservation 

and Recovery Act, 42 U.S.C. §6901 et seq., (c) the Comprehensive Environmental Response, Compensation and 

Liability Act, 42 U.S.C. §9601 et seq., or (d) the Hazardous Materials Transportation Act, 49 U.S.C. § 1801 et seq., 

or any other substances or materials which are now or hereafter categorized as hazardous or toxic under any local, 

state or federal law, statute, ordinance, rule or regulation pertaining to environmental or substance regulation, 

contamination, cleanup or disclosure. 
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 “Immediately Available Funds” will mean funds paid by either (i) cashier’s check or certified check 

drawn on a national banking association acceptable to Seller, or (ii) wire transfer of immediately available federal 

funds. 

 

 “Initial Term” will have the meaning given to it in Section 4 below. 

 

 “Key Roads” will mean the roads identified as such on the Land Plans. 

 

 “Land” will have the meaning given to it above.  For avoidance of doubt, this term does not include all of 

the land described indepicted on Exhibit “C” but only the portions indicated as such to be sold to Buyer.  Once 

metes and bounds descriptions have been obtained for the portions to be sold to Buyer, these descriptions will be 

added to this Agreement via a written supplement signed by the Parties. 

 

 “Land Plans” will have the meaning given to it above and will also include any modifications made 

thereto by written agreement of the Parties after being requested by Buyer and approved by Seller, which approval 

by Seller will not be unreasonably withheld, conditioned or delayed. 

 

 “Legal Requirements” will mean all laws, statutes, ordinances, rules, regulations, orders and requirements 

of Governmental Authorities including, but not limited to, zoning and land use laws, building codes, and 

Environmental Laws. 

 

 “LOI” will mean that certain letter agreement between Seller and John Wieland Homes and 

Neighborhoods dated May 2, 2012, and accepted by John Wieland Homes and Neighborhoods on May 3, 2012. 

 

 “Nineteen Acre Owner” will have the meaning given to it above. 

 

 “Nineteen Acre Parcel” will have the meaning given to it above. 

 

 “7/31/2012 Nineteen Acre Parcel” will have the meaning given to it above. 

 

 “7/31/2013 Nineteen Acre Parcel” will have the meaning given to it above. 

 

 “8/29/2014 Nineteen Acre Parcel” will have the meaning given to it above. 

 

 “Parties” and “Party” will have the meanings given to them above. 

 

 “Permitted Exceptions” will mean any and all of the following to the extent they are of public record and 

affect title to all or any portion of the Property as of the Contract Date:  easements, restrictive covenants, 

agreements, leases, licenses, options, claims, clouds, encroachments, rights, taxes, assessments, fees, mechanics’ or 

materialmen’s liens (inchoate or perfected), liens for federal or state taxes, and any other encumbrances of any 

nature whatsoever, whether existing of record or otherwise, together with matters that would be reflected by an on-

the-ground survey of the Property.  This term will also mean (i) all matters described on the matters described on 

the Exhibit “L” attached hereto, and (ii) any reservations of easements for roads, utilities, sewer and storm 

drainage purposes, and other purposes consistent with Project development, in widths and alignment as may be 

mutually agreed to by the Parties or as reflected in the Land Plans, or as identified in the Zoning Entitlement.  This 

term shall not, however, include any of the following which affect title to all or any portion of the Property:  (1) 

deeds to secure debt, mortgages, liens, financing statements, security interests, or any other encumbrances or 

instruments that secure indebtedness or any monetary obligation of Seller or any other party other than Buyer-

Created Liens, and Buyer-Created Liens shall constitute Permitted Exceptions; or (2) leases, license agreements or 

other instruments granting a party possessory rights to all or any portion of the Property.  
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 “Pro Rata Earnest Money” shall mean (i) with respect to the Sixteen Acre Parcel, $60,000.00, and (ii) 

with respect to the Nineteen Acre Parcel, $40,000.00.  

 

 “Project” will have the meaning given to it above. 

 

 “Property” will mean the Land and all improvements located thereon and all of the following:  (ii) all of 

Seller’s right, title and interest in and to oil, gas, hydrocarbons and other minerals in, on, or under or that may be 

produced from the Land, (iii) any and all rights, titles, powers, privileges, easements, licenses, rights-of-way and 

interests appurtenant to the Land, (iv) all and singular the rights, titles, benefits, privileges, remainders, reversions, 

easements, tenements, hereditaments, interests and appurtenances of Seller pertaining to the Land, including, 

without limitation, any right, title and interest, if any, of Seller (but without warranty whether statutory, express or 

implied) in and to adjacent strips or gores, if any, between the Land and abutting properties not owned by Seller, 

either at law or in equity, in possession or expectancy, but excluding, in any event, any interest of Seller in and to 

adjacent streets, highways, roads, alleys or rights-of-way, and (v) all rights, titles, powers, privileges, interests, 

licenses, easements and rights-of-way appurtenant or incident to any of the foregoing (but without warranty 

whether statutory, express or implied). 

 

 “Property Reports” will mean all geotechnical, soils, engineering, environmental and property condition 

reports and plans and specifications in Seller’s possession or control relating to the Property, other than those 

relating solely to improvements that have been duly removed in accordance with Legal Requirements prior to the 

Contract Date.  Property Reports existing as of the Contract Date are listed on the Exhibit “J” attached hereto. 

 

 “Purchase Price” means $6,370,000.00 for all of the Property, to be payable as provided in Section 5 

below, and subject to any change thereto to the extent expressly provided for by the terms and provisions of this 

Agreement. 

 

 “Release” will mean any spilling, leakage, pumping, pouring, emitting, emptying, discharging, injecting, 

leaching, seeping, dumping, or disposing into the indoor or outdoor environment, including the abandonment or 

discarding of barrels, drums, containers, tanks, or other receptacles containing or previously containing any 

Hazardous Material, or the threat of any of the foregoing. 

 

 “Retained Property” will have the meaning given to it above.  For avoidance of doubt, this term does not 

include all of the land depicted on Exhibit “D” but only the portions indicated as such to be retained by Seller.  

Once metes and bounds descriptions have been obtained for the portions to be retained by Seller, these descriptions 

will be added to this Agreement via a written supplement signed by the Parties. 

 

 “Seller” will have the meaning given to it above. 

 

 “Seller Default” will have the meaning given to it in Section 13.(b) below. 

 

 “Seller Default Notice” will have the meaning given to it in Section 13.(b) below. 

 

 “Seller Indemnitees” will mean Seller’s partners and/or members and its and such partners’ and/or 

members’ respective agents, officers, partners, trustees, contractors, servants, employees, representatives, affiliates, 

lenders, successors and assigns. 

 

 “Seller’s Related Parties” will mean any of Seller’s, or the Development Authority’s after a valid 

assignment of this Agreement by Seller to the Development Authority, agents, officers, directors, contractors, 

servants, employees or representatives. 
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 “Sixteen Acre Parcel” will have the meaning given to it above. 

 

 “Sketch Plat” will mean a sketch of a final plat of the Sixteen Acre Parcel substantially in accordance with 

the Land Plans. 

 

 “Storm Collection Devices” will mean the network of culverts, drains and underwater pipes which 

collectively gather rain water and move it to a final collection point and which are located at the Sixteen Acre 

Parcel as of the Contract Date. 

 

“Term” will mean the Initial Term together with any extension thereof agreed to in writing by the Parties. 

 

“Transaction Costs” will have the meaning given to it in Section 12(b)(i) below. 

 

“Zoning Entitlement” will have the meaning given to it in Section 3 below. 

 

3. Sale and Purchase; Early Termination Rights; First Closing Conditions Precedent.  
 

(a) Seller agrees to sell the Property to Buyer on the terms and conditions contained in this Agreement, 

and Buyer agrees to purchase the Property from Seller on the terms and conditions contained in this Agreement.  

Notwithstanding anything to the contrary contained in this Agreement, Buyer will have the right, as its sole and 

exclusive remedy, to terminate this Agreement (in whole or in part to the extent a partial termination is expressly 

permitted by this Agreement) by giving Seller written notice thereof prior to July 31, 2012 (subject to this deadline 

date being extended to August 31, 2012 with respect to subpart (4) of this Section by either Party pursuant to a 

written notice thereof to the other Party), or prior to December 15, 2012 if such termination is with respect to 

subpart (5) of this Section, provided that any of the following have occurred and Buyer has reasonably cooperated 

with efforts by Seller to cause the creation of the Zoning Entitlement (including, without limitation, acting as the 

official applicant for the same) (if no such termination notice is delivered to Seller prior to the applicable date, 

Buyer will be conclusively deemed to have waived this right to terminate this Agreement notwithstanding the fact 

that any of the following may have occurred):  (1) a Force Majeure event occurs that renders the Property unusable 

or untenable for residential land development or otherwise causes a material adverse change to the legal, physical, 

environmental, financial or other condition of the Property (or material portion thereof); (2) a Governmental 

Authority imposes Legal Requirements that have, or are expectedrespected to have, a material adverse change to 

the legal, physical, environmental, financial or other condition of the Property (or a material portion thereof); (3) 

Seller informs Buyer in writing that it has no intention of honoring Seller’s commitments made in the LOI; (4) the 

Condominium Declaration, or any relatedall restrictions with respect to the development of the Sixteen Acre Parcel 

in existence due to the existence of the Condominium AssociationCondominium Declaration are still in force orand 

of effect; or (5) either a site plan specific designation that conforms in all material respects to the Land Plans is not 

created, or such a site plan specific designation that conforms in all material respects to the Land Plans is by 

created, but stipulations are created that relate to the same and Buyer, in good faith, finds it financially unfeasible to 

complete its planned development of the Property; provided, however, if any failure of the foregoing conditions 

precedent affects all or substantially all of either the portion of the Sixteen Acre Parcel or the Nineteen Acre Parcel 

to be sold to Buyer, then Buyer shall have the right, at its election, to terminate this Agreement either in its entirety 

or only as to all of the applicable portion to be sold to Buyer (i.e., if such failure affects a material portion of the 

Nineteen Acre Parcel to be sold to Buyer, Buyer shall have the right to terminate this Agreement in its entirety or 

only with respect to Buyer’s and Seller’s rights and obligations with respect to such portion of the Nineteen Acre 

Parcel).  

 

(b) If Buyer terminates this Agreement as provided in this Section 3, (A) the Earnest Money (or only 

the Pro Rata Earnest Money with respect to the applicable parcel if Buyer terminates this Agreement only with 

respect to the portion of the Sixteen Acre Parcel or the portion of the Nineteen Acre Parcel to be purchased by 

Buyer) shall be returned to Buyer within five (5) business days after such termination, (B) in the event of a partial 
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termination, the Parties’ rights and obligations under this Agreement relating solely to the parcel portion as to 

which this Agreement was terminated shall terminate immediately (the remaining provisions hereof continuing in 

full force and effect), except those that expressly survive a termination hereof, and (C) in the event of a termination 

of this Agreement in its entirety, the Parties shall have no further rights or obligations under this Agreement except 

those that expressly survive a termination hereof.  In addition to the conditions precedent to Closings set forth in 

Section 11.(g) below, Buyer’s obligation to close the first acquisition of a portion of the Property (the “First 

Closing”) is subject to the satisfaction of the following conditions precedent (the “First Closing Conditions 

Precedent”):  (1) a site plan specific designation is created that conforms in all material respects with the Land 

Plans and the provisions of this Agreement that relate to the design of such site plan prior to its creation with no 

stipulations related to the same that cause Buyer, in good faith, to find it financially unfeasible to complete its 

planned development of the Property (herein called the “Zoning Entitlement”); (2) the Existing Road Network is 

in good working order, and within a reasonable amount of time thereafter Seller will cause the Existing Road 

Network to be Complete except for curbs, gutters and topping; and (3) all Storm Collection Devices located in 

public rights-of-way on or contiguous to the Sixteen Acre Parcel are in good working order, and within a 

reasonable amount of time thereafter Seller will cause such devices to be complete and fully functional in all 

material respects, which will be conclusively deemed to have occurred upon satisfaction of Seller’s covenants in 

Section 15.(b) below with respect to such Storm Collection Devices.  Seller will notify Buyer in writing when all of 

the First Closing Conditions Precedent have been satisfied, and, provided that in good faith Buyer agrees that all of 

the First Closing Conditions Precedent have been satisfied, the First Closing shall take place on the tenth (10th) day 

after the later of (i) Buyer’s receipt of such written notice, and (ii) provided that Buyer or the Development 

Authority has acted as the official applicant of, and otherwise cooperated in all material respects with Seller in 

connection with, the Final Plat, the Final Plat has been approved and recorded with the DeKalb County, Georgia 

land records office (the actual date on which the First Closing occurs is herein referred to as the “First Closing 

Date”); provided, however, if on December 15, 2012, Buyer has received such written notice but the Final Plat has 

not yet been approved and recorded in such land records, the Final Closing will nevertheless occur on December 

30, 2012 provided that the Sketch Plat has been approved by Seller and allthe 30-day time periodsperiod for appeals 

havehas expired.  

 

(c) Seller will use all reasonable efforts to cause the Zoning Entitlement to be created by December 15, 

2012, but shall have no obligation to cause the same to be created, and provided that Buyer reasonably cooperates 

with such efforts by Seller (including, without limitation, acting as the official applicant for the same), Buyer’s only 

recourse in the event the Zoning Entitlement is not created will be to terminate this Agreement as provided above in 

this Section notwithstanding anything to the contrary in this Agreement.  In addition to the foregoing termination 

right, if the Zoning Entitlement provides for fewer than 70 lots on the portion of the Sixteen Acre Parcel to be sold 

to Buyer, or if the Zoning Entitlement provides for fewer than 36 lots on the portion of the Nineteen Acre Parcel to 

be sold to Buyer, and Buyer waives in writing its right to exercise its termination right above with respect to this 

Agreement in its entirety or a permitted partial termination thereof, the Purchase Price set forth on Exhibit “H” 

shall be automatically reduced based on a lot for lot basis ($60,094.00 per lot) and the Parties shall promptly 

execute and deliver an amended Exhibit “H” reflecting the modified number of lots and/or acreage and the reduced 

Purchase Price.  Additionally, if the Zoning Entitlement has not been created by July 31, 2013, Seller will have the 

right to terminate this Agreement by giving Buyer written notice thereof at any time after such date and prior to the 

Zoning Entitlement being created or a waiver by Buyer of its termination right as contemplated by the immediately 

preceding sentence.  If Seller terminates this Agreement as provided in immediately preceding sentence, the Earnest 

Money shall be returned to Buyer within five (5) business days after such termination and the Parties shall have no 

further rights or obligations under this Agreement except those that expressly survive a termination hereof.  

 

 (d) The manner in which the Parties intend to address potential development obstacles that might have 

been discovered had Buyer been provided with a “free look” inspection of the Property is set forth in Section 15(m) 

below.  Additionally, in all instances in this Agreement where the Buyer is making a determination whether it is 

financially unfeasible to complete its planned development of the Property, such development will (or are 
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reasonably expected to) be deemed to be found financially unfeasible if the matter or matters, individually or in the 

aggregate, will have a materially adverse effect on the economic performance of the Project. 

 

 (e) If a Force Majeure event or any other event (including, without limitation, any condemnation 

proceedings or impositions of Legal Requirements but excluding any event resulting from acts or omissions of 

Buyer or any of Buyer’s Related Parties) occurs that causes a material adverse change to the legal, physical, 

environmental, financial or other condition of all or any portion of (i) the remaining portions of the Property as a 

whole to be acquired by Buyer, or (ii) either of the portion of the Sixteen Acre Parcel to be sold to Buyer or the 

portion of the Nineteen Acre Parcel to be sold to Buyer, as applicable, then Buyer may, as its sole and exclusive 

remedy as a result thereof, terminate this Agreement, in whole or in part as provided below, by giving Seller written 

notice thereof within not less than thirty (30) days and not more than sixty (60) days following Buyer’s written 

notice to Seller of the occurrence of the applicable event.  If the event giving rise to a Buyer termination right 

pursuant to this paragraph is one that applies to the Property as a whole to be acquired by Buyer, then Buyer will 

only have the right, as its sole and exclusive remedy, to terminate this Agreement in its entirety within the 

foregoing time period.  If the event giving rise to a Buyer termination right pursuant to this paragraph is one that 

applies only with respect to all or any material portion of the portion of the Sixteen Acre Parcel to be sold to Buyer, 

or all or any material portion of the portion of the Nineteen Acre Parcel to be sold to Buyer, then Buyer may within 

the time period described above, as its sole and exclusive remedy as a result thereof, terminate this Agreement with 

respect to the applicable portion of the Property, in which case all other rights and obligations of Seller and Buyer 

hereunder relating solely to the unpurchased portions of the Property as to which this Agreement was terminated, 

except those which expressly survive a termination of this Agreement, shall terminate immediately (the remaining 

provisions hereof continuing in full force and effect to the extent not affectedeffected by Buyer’s termination of this 

Agreement pursuant to this paragraph).  The terms of this paragraph are not intended to modify or vitiate the 

provisions of Section 15(m) below. 

 

4. Term.  Subject to any earlier termination as provided in this Agreement, the initial term of this Agreement 

(the “Initial Term”) shall be the period of time beginning on the Contract Date and ending on the date of the Final 

Closing.  Notwithstanding anything contained herein to the contrary, the rights and obligations of the Parties 

hereunder that expressly survive Closings and any termination hereof shall survive the Term. 

 

5. Purchase Price.  The Purchase Price will, subject to potential increase, decrease or adjustment as provided 

in this Agreement, be paid to Seller in amounts as specified in the Exhibit “F” attached hereto.  Such amounts are 

based on an identified number of lots of the Property being purchased by Buyer, recognizing that with respect to 

lots within portions of the Nineteen Acre Parcel, such Purchase Price amounts will be calculated based upon the 

number of “blank” lots (as shown on the Land Plans) included within the acreage being acquired by Buyer. 

 

(a) Acceleration of Lot Purchases.  In the event that Buyer elects in accordance with Section 11.(a) 

below, or the Parties otherwise agree in writing, for Seller to sell, and Buyer to buy, more lots than are identified on 

Exhibit “F” (as the same may be amended as set forth in Section 5(b) or otherwise) for a scheduled Closing date, 

the portion of the Purchase Price to be paid by Buyer at the applicable Closing will be increased to the amount 

equal to the number of lots to be sold to Buyer multiplied by the applicable price per lot as set forth on Exhibit 

“F”.  

(b) Decrease in Allowable Lots.  In the event that the Zoning Entitlement provides for fewer than 70 

lotsresidences/units on the portion of the Sixteen Acre Parcel to be sold to Buyer, or fewer than 36 

lotsresidences/units on the portion of the Nineteen Acre Parcel to be sold to Buyer, and Buyer does not exercise its 

termination right as a result thereof, (i) Exhibit “F” shall be automatically amended to remove such shortfall in lots 

from the last lots to be purchased from the applicable portion of either or both of such parcels and to adjust the per 

lot Purchase Price such that Seller will continue to receive, on average, $60,094.00 per lot to be sold to Buyer, in 

the reverse order of scheduled purchase, and the Parties shall promptly execute and deliver an amended Exhibit 

“F” reflecting the modified number of lots and the decreased aggregate Purchase Price, and (ii) the Purchase Price 

shall be decreased as provided above. 
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(c) Miscellaneous.  The Parties acknowledge and agree that at the First Closing Seller will sell to 

Buyer, at no cost to Buyer, certain property between the “Gates of Woodlawn homes” and certain of the Retained 

Property, which property is currently planned for an amenity facility to be completed by Buyer, and which property 

will be identified by Seller prior to the First Closing and is a part of the “Property” as this term is defined in this 

Agreement. 

 

 (d) Acquisition of Nineteen Acre Parcel Acreage.  The manner in which Buyer will acquire title to 

portions of the portion of the Nineteen Acre Parcel will be governed in part by this subsection, and for the purposes 

of this subsection, the portion of the Nineteen Acre Parcel to be sold to Buyer is referred to as “Buyer’s Portion”.  

If Buyer intends to purchase a portion of Buyer’s Portion, Buyer must give Seller not less than 6030 days’ advance 

written notice thereof (or 45 days advance written notice if Buyer is requesting use of Easement Portions as 

contemplated by subpart (3) below) and in such notice provide Seller with the following:  (1) an identification of 

the to-be-developed lots within Buyer’s Portion that Buyer intends to buy; (2) portions of Buyer’s Portion which 

Buyer desires to purchase at the applicable Closing and thereafter utilize for amenity facilities and/or development 

infrastructure reasonably necessary for the development of the applicable to-be-purchased lots; and (3) any portions 

of Buyer’s Portion that Buyer does not want to purchase at the applicable Closing, but instead desires to utilize for 

development infrastructure via easement rights to be granted to Buyer pursuant to an agreement with Seller to be 

executed and delivered by the Parties at the applicable Closing (collectively, “Easement Portions”).  In no event 

will any Easement Portions affect portions of Buyer’s Portion if the same will adversely affect, in the reasonable 

opinionsole discretion of Seller exercised in good faith, the ability of the remaining portions of Buyer’s Portion to 

be developed for residential use consistent with the Land Plans.  The form of all instruments creating such easement 

rights for Buyer will be reasonably acceptable to the Parties and will in any event provide for such relocation and 

termination rights as Seller or Buyer may reasonably require.  The Parties acknowledge and agree that the Purchase 

Price for the identified to-be-developed lots within Buyer’s Portion, as such price is established above, includes as a 

component thereof the cost to acquire title to the property described in subpart (2) above and the easement rights 

described in subpart (3) above.  If Buyer has notified Seller of any Easement Portions to be encumbered in 

connection with a proposed acquisition of a portion of Buyer’s Portion, Seller will as soon as practicable thereafter 

(but in no event later than 30 days thereafter) advise Buyer whether any such portions will adversely affect the 

ability of the remaining portions of Buyer’s Portion to be developed for residential use consistent with the Land 

Plans.  Additionally, the Parties will work together with reasonable diligence to satisfy any Legal Requirements 

applicable to the rights to be granted to Buyer as well as to finalize, no later than 10 days prior to the scheduled date 

of the applicable Closing, the instrument to be utilized to create the applicable easement rights, which instrument 

will be a required delivery item for both Parties at such Closing. 

 

6. Miscellaneous Covenants of Parties.  

 

(a) Agreements Affecting Property.  Seller hereby covenants and agrees with Buyer that, prior to each 

Closing, except as otherwise expressly provided to the contrary in this Agreement, Seller will not sell, assign, rent, 

lease, convey (absolutely or as security), grant a security interest in, or otherwise encumber or dispose of, the 

Property not then sold to Buyer (or any interest or estate therein) without the prior written consent of Buyer, which 

consent will not be unreasonably delayed but may be given or withheld by Buyer in Buyer’s sole and absolute 

discretion. 

 

(b) Operating Memoranda.  The Parties acknowledge that the provisions of this Agreement will likely 

require a certain degree of cooperation between the Parties, and that refinements or future events may demonstrate 

that non-material changes or supplements are appropriate with respect to the detail of performance by the Parties.  

If and when, from time to time during the Term, the Parties find such changes or supplements are necessary or 

appropriate, they shall effectuate such changes or supplements through operating memoranda reasonably agreed to 

by the Parties which, after execution and delivery, shall be attached hereto as addenda and thereafter become a part 

of this Agreement, and may be further changed or supplemented from time to time as necessary or appropriate, 
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upon further agreement of the Parties.  The foregoing shall not apply with respect to any material changes or 

supplements. 

 

(c) Other Governmental Permits.  Buyer shall apply from time to time for such other permits or 

approvals from Governmental Authorities having jurisdiction over aspects of the Project in connection with the 

development of, or the provision of services to, the Project.  Provided that such cooperation does not entail 

incurring material cost unreimbursed by Buyer or the giving of indemnity(ies), or both, Seller will cooperate with 

Buyer in Buyer’s efforts to obtain such permits or approvals, and provide such information or documents 

reasonably required to process or obtain such permits or approvals. 

 

(d) Effect of Transfers.  The Parties acknowledge that in connection with the development of the 

Project after Buyer has acquired title to some or all of the Property, Buyer will be transferring title to portions of the 

Property to third parties.  In no event will any such parties acquire any rights or interests in or to this Agreement, 

and such parties are in not intended to be, and shall not be, beneficiaries in any way with respect to the rights and 

obligations of the Parties under this Agreement. 

 

 (e) Assignments by Seller.  Seller shall have the right to assign this Agreement and all of Seller’s 

interest in, and rights under, this Agreement, without any requirement that it obtain the consent or approval thereof 

from Buyer, to the Development Authority provided that Seller enters into an agreement with the Development 

Authority which provides in part that the development obligations of Seller under this Agreement are incorporated 

into such agreement. Seller hereby agrees that following such assignment, Seller will fund and remain responsible 

for the obligations of the Sseller under this Agreement by providing necessary resources to the Development 

Authority.  Any assignment of this Agreement and all of Seller’s interest in, and rights under, this Agreement will 

require the prior written consent of Buyer, which consent will not be unreasonably delayed but may be given or 

withheld by Buyer in Buyer’s sole and absolute discretion.  Further (but without limiting the generality of the 

foregoing), no assignment consented to in writing by Buyer shall be effective unless and until Seller delivers a 

fully-executed assignment of this Agreement in which the assignee expressly assumes to be bound by this 

Agreement and to assume, pay and perform all of the duties, obligations, agreements and covenants of Seller under 

this Agreement from and after the effective date of the applicable assignment.  The covenants of Seller in this 

Section are “material covenants”. 

 

 (f) Permits and Approvals Independent.  All permits, entitlements and approvals generally which may 

be issued or granted by Seller with respect to the Property, constitute independent actions and approvals by Seller, 

and will be issued or granted by Seller in Seller’s sole discretion subject to compliance with Legal Requirements 

applicable thereto.  

 

7. Representations and Warranties of Seller. 

 

 (a) Seller Representations and Warranties.  Seller hereby represents and warrants to Buyer, which 

representations and warranties shall be deemed made by Seller to Buyer as of the Contract Date and also as of the 

date of each respective Closing except as otherwise expressly provided below to the contrary and only as to 

Property not previously purchased by Buyer from Seller, that: 

 

  (1) Parties in Possession.  There are no parties in possession of any portion of the Property 

except Seller, parties having easement rights under instruments filed and properly indexed of record as of the 

Contract Date (or consented to by Buyer in its sole and absolute discretion) in the real property records of the 

county in which the Property is located, and the owner of the Nineteen Acre Parcel.  There are no lease or license 

agreements in effect with respect to the Property, or any portion thereof, under which Seller is the landlord or 

licensor.  
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  (2) Power and Authority.  Seller has, or on the date of the applicable Closing will have, the 

power and authority to carry out Seller’s obligations hereunder.  All requisite action necessary to authorize Seller to 

enter into this Agreement and to carry out Seller’s obligations hereunder has been, or on the date of the applicable 

Closing will have been, taken.  The individual executing this Agreement on behalf of Seller has the full right, 

power and authority to do so.  On or before the date of the applicable Closing, Seller will have the power and 

authority to sell and convey the Property in accordance with the terms of this Agreement. 

 

  (3) No Suits or Tax Assessments.  To Seller’s knowledge and other than as otherwise may be 

disclosed to Buyer by Seller and which do not result in Buyer, in good faith, finding it financially unfeasible to 

complete its planned development of the Property, (i) there are no suits (at law or in equity) or special tax 

assessments pending or, to Seller’s knowledge, threatened that affect title to the Property, or that would or might 

have a material adverse effect on the Property, or (ii) there is no suit (at law or in equity) pending or threatened 

against or affecting Seller or the Property which (A) in any manner raises any question affecting the validity or 

enforceability of this Agreement, the Nineteen Acre Contract or any other agreement or instrument to which Seller 

is a party, or by which it is bound, and that is to be used in connection with, or is contemplated by, this Agreement, 

or (B) could materially and adversely affect the ability of Seller to perform Seller’s obligations hereunder, or under 

any document to be delivered pursuant hereto. 

 

  (4) Condemnation Proceedings.  Seller has no knowledge, nor has Seller received any actual 

written notice, of any condemnation or eminent domain proceedings pending or threatened in writing against all or 

any material portion of the Property as of only the Contract Date. 

 

  (5) Seller Is Not a “Foreign Person”.  Seller is not a “foreign person” within the meaning of 

Section 1445 of the Internal Revenue Code (i.e., Seller is not a foreign corporation, foreign partnership, foreign 

trust, foreign estate or foreign person as those terms are defined in the Internal Revenue Code and regulations 

promulgated thereunder).  Seller is not a “non-resident of Georgia” as that term is defined under O.C.G.A. Section 

48-7-128, and the regulations promulgated pursuant thereto. 

 

  (6) No Violations.  Seller has received no written notice from any Governmental Authority of 

any existing or threatened violation which remains uncured of any statute, ordinance, code, rule, regulation or other 

Legal Requirement of any Governmental Authority applicable to the ownership, operation, use, maintenance or 

condition of the Property or any part thereof, and Seller has no knowledge of the existence of the same. 

 

  (7) No Acquisition Rights.  To Seller’s knowledge, no person, firm or entity, other than (i) 

Seller with respect to the portions of the Nineteen Acre Parcel to be sold to Buyer, and (ii) Buyer after the Contract 

Date with respect to all of the Property, has any rights to acquire title to, or any interest in, all or any part of the 

Property. 

   

(8) Environmental.  Seller has no knowledge of the existence of any Hazardous Materials on 

the Property other than as reflected in one or more of the Property Reports.  Seller has received no written notice 

from any Governmental Authority of any existing or threatened violation of any Environmental Laws relating to the 

Property. 

 

  (9) No Violations.  Neither the entry into nor the performance of, exercise of rights under nor 

compliance with this Agreement has resulted, or will result in, any violation of, or a conflict with or default under, 

the organizational documents of Seller, any judgment, decree, order, contract or agreement by which Seller is 

bound (including, without limitation, the Nineteen Acre Contract, or any Legal Requirement applicable to Seller or 

the Property. 

 

  (10) No Broker.  Seller has not enlisted the services of a broker or other commissionable agent, 

or taken actions which could give rise to a commission, in connection with the sale of the Property to Buyer. 
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  (11) No Misstatement.  No representation or warranty of Seller in this Agreement, and to 

Seller’s knowledge no Property Reports, contains any untrue statement of material fact, or omits to state a material 

fact, necessary in order to make such representation or warranty not misleading in light of the circumstances under 

which it is made.  

 

  (12) Nineteen Acre Contract.  Exhibit “B-1” is a true, correct, and complete copy of the 

Nineteen Acre Contract, and the same has not, as of only the Contract Date, been assigned, pledged, modified, 

amended or waived in any respect except as specifically set forth on Exhibit “B-1”.  

 

  (13) Property Reports.  To Seller’s knowledge, the listing of Property Reports set forth on 

Exhibit “J” identifies all such reports in the possession or control of Seller as of only the Contract Date.  Seller 

will promptly deliver true and correct copies of such listed Property Reports to Buyer after the Contract Date.  

Seller will deliver to Buyer any additional Property Reports that come into the possession or control of Seller after 

the Contract Date and before the earlier of the date of the Final Closing or the date of any earlier termination of this 

Agreement in its entirety by either Party. 

 

  (14) Impact Fees.  There are no impact or development fees, taxes, levies, assessments, or 

special fees of any kind (other than normal ad valorem property taxes and transfer taxes) imposed by any 

governmental authority as of the Contract Date or the date of the applicable Closing that will be payable by Buyer 

in connection with its purchase and use of the Property as contemplated hereby. 

 

  (15) Additional Improvements.  To Seller’s knowledge, no commitments have been made to 

any governmental authority, utility company, school board, church, religious body, homeowner’s association or 

other organization, group or individual that would impose an obligation upon Buyer to construct any improvements, 

to make any contribution of money, to dedicate any land or to maintain any land, parks or improvements. 

 

  (16) No Assessments.  Seller has no knowledge, nor has Seller received any written notice, of 

any site or area improvements that have been constructed or installed by any public authority, the cost of which 

may be assessed in whole or in part against Buyer or any part of the Property. 

 

 (b) Definition of Seller’s Knowledge.  As used in this Agreement, the phrases “Seller’s knowledge” or 

“knowledge of Seller” or any similar phrase shall mean the current actual knowledge of Warren Hutmacher and 

Kimberly Greer,. without any investigation or inquiry and without regard to the knowledge of (i) any current or 

former employees, agents, contractors or representatives of Seller, or (ii) any other Seller’s Related Parties.  The 

foregoing representations and warranties shall not survive a termination of this Agreement by either Party, except 

as to portions of the Property previously acquired by Buyer.  Additionally, such representations and warranties with 

respect to portions of the Property sold to Buyer pursuant to this Agreement shall only survive the applicable 

Closing of the sale of such Property for a period of twelve (12) months thereafter.  As a result, any and all rights of 

action of Buyer for any breach by Seller of any representation or warranty with respect to portions of the Property 

sold to Buyer pursuant to this Agreement shall not merge with the applicable Deed and other instruments executed 

and delivered by Seller at the applicable Closing, but shall terminate after the applicable Closing and shall only 

survive such Closing for a period of twelve (12) months thereafter.  

 

 (c) Waiver of Representations and Warranties.  Each of the representations and warranties contained in 

this Section are intended for the benefit of Buyer, may not be assigned independently of this Agreement, and may 

be waived by Buyer, in whole or in part, by an instrument in writing signed by Buyer or as otherwise expressly 

provided in this Agreement. 

 

8. Covenants of Seller. 
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 (a) Seller’s Covenants.  From the Contract Date until the date of the Closing of the sale of the 

applicable portion(s) of the Property, except as required or prohibited by order of court or Governmental Authority 

with jurisdiction over the Property, Seller shall: 

 

  (1) maintain the Property, during the time it owns the Property, in its present condition, 

ordinary wear and tear and damage by fire or other Casualty excepted; provided, however, that, subject to the terms 

of Sections 15.(b), (f) and (m), Seller shall not have to make or perform any repairs to the Property which (i) are of 

a capital nature, (ii) would individually or collectively cost in excess of $100,000.00 unless insurance proceeds are 

available to pay the entire cost (less any insurance deductible) of such repairs, or (iii) are to be made to property 

that will be demolished in connection with the anticipated development of the Project; 

 

  (2) not encumber title to the Property without the prior written consent of Buyer, which 

consent may be withheld by Buyer in Buyer’s sole and absolute discretion; 

 

  (3) not become a party to any new licenses, leases, contracts or agreements of a continuing 

nature relating to the Property, unless Buyer has consented to the same; 

 

  (4) use and operate the Property, during the time it owns the Property, in compliance in all 

material respects with all applicable Legal Requirements; 

 

  (5) within five (5) business days after receipt, provide Buyer with copies of any and all written 

notices received from any Governmental Authority having jurisdiction over the Property regarding or alleging 

violations of any Legal Requirements applicable thereto; 

 

  (6) within a reasonable amount of time after obtaining current actual knowledge of the same 

(and in any event within five business days thereafter), advise Buyer of any pending or threatened litigation, 

arbitration or administrative hearing concerning or affecting the Property;  

 

  (7) notify Buyer within five (5) business days after Seller obtains actual knowledge of any 

inaccuracy or breach of any of the representations and warranties of Seller or Buyer hereunder, but in any event 

prior to the next Closing; 

 

  (8) not assign Seller’s interest in the Nineteen Acre Contract to any party other than a party to 

whom Seller’s interest in this Agreement has been transferred;  

 

  (9) timely perform all of Seller’s covenants and obligations hereunder, including, without 

limitation, the covenants of Seller set forth in Section 15 below; and 

 

  (10) Seller shall (i) provide Buyer with copies of any notices of default or termination sent by 

Seller to the Nineteen Acre Owner contemporaneously with Seller’s delivery thereof, and (ii) promptly (but in no 

event more than five business days) after Seller’s receipt thereof provide Buyer with copies of any notices of 

default or termination from the Nineteen Acre Owner. 

 

 (b) Survival of Seller’s Obligations.  The obligations of Seller in Section 8.(a) above shall not survive 

the applicable Closing for the applicable portion of the Property or any termination of this Agreement. 

 

 (c) Requests for Consent.  Except as otherwise expressly provided to the contrary above, whenever 

Buyer’s consent is required under the provisions of this Section 8, such consent shall not be unreasonably or 

arbitrarily refused, conditioned or delayed and shall be given or refused by Buyer in writing within ten (10) 

business days after Buyer’s receipt of Seller’s written request therefor.  In connection with any refusal by Buyer to 

consent to a matter requested by Seller, Buyer shall provide Seller with a reasonably detailed written description of 
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the reason Buyer is withholding its consent and a description of those changes, if any, which, if made, would cause 

Buyer to consent to the matter being requested (such changes are herein referred to as “Buyer’s Required 

Changes”).  The failure of Buyer to either (i) respond in writing within ten (10) business days after the receipt of 

Seller’s written request for the same, or (ii) provide the applicable Buyer’s Required Changes with Buyer’s written 

refusal to provide its consent to the matter being requested (or, if no Buyer’s Required Changes exist, Buyer must 

provide Seller with written notice of such nonexistence), shall be deemed to constitute Buyer’s consent to the 

matter requested by Seller.  

 

9. Representations and Warranties of Buyer. 

 

 (a) Buyer’s Representations and Warranties.  Buyer represents and warrants to Seller, which 

representations and warranties shall be deemed made by Buyer to Seller as of the Contract Date and also as of date 

of each Closing (but only as to Property not previously purchased by Buyer from Seller), as follows: 

 

  (1) No Representations, Warranties, or Guarantees.  Except for the covenants, representations 

and warranties specifically set forth herein (including, without limitation, Seller’s development, approval and other 

covenants herein), or in any other documents or instruments delivered in connection herewith, and the limited 

warranty of title contained in any Deed, Buyer is purchasing the Property, and the Property shall be conveyed and 

transferred to Buyer, “AS IS” “WHERE IS” and “WITH ALL FAULTS” and, except as specifically set forth in 

the Deed and in Section 7 of this Agreement or in any other documents or instruments delivered in connection 

herewith, without any warranties, representations, or guarantees, either express or implied, of any kind, nature, or 

type whatsoever from or on behalf of Seller.  Buyer acknowledges that, except as specifically set forth in Section 

7.(a)(11), in connection with its acquisition of the Property, it has not relied and is not relying on, and Seller shall 

have no liability or obligation whatsoever for any inaccuracy in or omission from, any information, documents, 

sales brochures, or other literature, maps or sketches, projections, pro formas, statements, representations, 

guarantees, or warranties (whether express or implied, or oral or written, or material or immaterial), if any, that may 

have been given, made or made available by or on behalf of Seller other than the limited warranty of title contained 

in the Deed, and the representations and warranties set forth in this Agreement or in any other documents or 

instruments delivered in connection herewith.  The representations of Buyer in this subsection shall in no way limit 

or restrict the remedies available to Buyer pursuant to this Agreement, the conditions precedent to Buyer’s 

obligations at each Closing or Seller’s liabilities, duties, obligations, representations and warranties hereunder or 

under any other documents or instruments delivered in connection herewith. 

 

  (2) No Reliance by Buyer.  Except for the covenants, representations and warranties 

specifically set forth herein (including, without limitation, Seller’s development, approval and other covenants 

herein), or in any other documents or instruments delivered in connection herewith, and the limited warranty of title 

contained in any Deed, Buyer is not entitled to rely upon, and is not relying upon, Seller or any of Seller’s Related 

Parties as to (i) the quality, nature, adequacy, or physical condition of the Property; (ii) the quality, nature, 

adequacy, or physical condition of soils or the existence of ground water at the Property; (iii) the existence, quality, 

nature, adequacy, or physical condition of any utilities serving the Property; (iv) the development potential of the 

Property, its habitability, merchantability or fitness, suitability, or adequacy of the Property for any particular 

purpose; (v) the zoning or other legal status of the Property; (vi) the Property’s or its operations’ compliance with 

any applicable codes, laws, regulations, statutes, ordinances, covenants, conditions, or restrictions including, 

without limitation of the generality of the foregoing, any pertaining to health, safety, hazardous waste or 

environmental matters, of any governmental or quasi-governmental entity, or of any other person or entity; or (vii) 

except for the limited warranty of title contained in the Deed, the condition of the title to the Property, or the nature, 

status and extent of any right-of-way, lease, right of redemption, possession, lien, encumbrance, license, 

reservation, covenant, condition, restriction, or any other matter affecting title to the Property.  The representations 

of Buyer in this subsection shall in no way limit or restrict the remedies available to Buyer pursuant to this 

Agreement, the conditions precedent to Buyer’s obligations at each Closing or Seller’s liabilities, duties, 
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obligations, representations and warranties hereunder or under any other documents or instruments delivered in 

connection herewith. 

 

  (3) Sufficiency of Buyer’s Inquiries and Investigations.  Buyer has had and will have, pursuant 

to this Agreement, an adequate opportunity to make such legal, factual, and other inquiries and investigations as it 

deems necessary, desirable, or appropriate with respect to the Property.  Those inquires and investigations of Buyer 

may include, but are not limited to, the physical components of all portions of the Property, the condition of the 

Property, the state of facts that an accurate survey and inspection would show, zoning ordinances, resolutions, and 

regulations of the city, county, and state where the Property is located, and the value and marketability of the 

Property. 

 

  (4) Intentionally Omitted.  

 

  (5) No Financing by Seller.  Buyer’s execution and performance of this Agreement is not in 

any way conditioned upon or based in reliance upon any efforts by Seller or any entity related to Seller giving or 

assisting Buyer in obtaining any financing associated with the purchase or development of the Property. 

 

  (6) Power and Authority.  Buyer has the full right, power and authority to purchase the 

Property as provided in this Agreement and to carry out Buyer’s obligations hereunder.  All requisite action 

necessary to authorize Buyer to enter into this Agreement and to carry out Buyer’s obligations hereunder has been 

taken.  The individual executing this Agreement on behalf of Buyer has the full right, power and authority to do so.  

 

  (7) No Suits.  There is no suit (at law or in equity) pending or known to Buyer to be threatened 

against or affecting Buyer which (i) in any manner raises any question affecting the validity or enforceability of this 

Agreement or any other agreement or instrument to which Buyer is a party or by which it is bound and that is to be 

used in connection with, or is contemplated by, this Agreement, or (ii) could materially and adversely affect the 

ability of Buyer to perform Buyer’s obligations hereunder, or under any document to be delivered pursuant hereto. 

 

  (8) Environmental Reports and Other Materials.  Without limiting or restricting the remedies 

available to Buyer pursuant to this Agreement, the conditions precedent to Buyer’s obligations at each Closing or 

Seller’s liabilities, duties, obligations, representations and warranties hereunder, it is Buyer’s responsibility to 

assure itself that the information contained in the Property Reports and other information related to the Property 

which may be supplied by Seller or any of Seller’s Related Parties, or made available by Seller or any of Seller’s 

Related Parties, to Buyer is accurate, true and complete, and any reliance by Buyer on the information set forth in 

the Property Reports, which reliance is hereby recognized by Seller, shall be undertaken at the risk of Buyer. 

 

  (9) No Payments.  Except as stated in this Agreement, Buyer has not paid or agreed to pay any 

consideration to Seller or to any agent or representative of Seller in order to induce Seller to enter into this 

Agreement. 

 

  (10) No Violations.  Neither the entry into nor the performance of, exercise of rights under nor 

compliance with this Agreement has resulted, or will result in, any violation of, or a conflict with or default under, 

the organizational documents of Buyer, any judgment, decree, order, contract or agreement by which Buyer is 

bound, or any Legal Requirement applicable to Buyer. 

 

  (11) No Broker.  Buyer has not enlisted the services of a broker or other commissionable agent, 

or taken actions which could give rise to a commission, in connection with the transactions contemplated by this 

Agreement. 
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  (12) No Default.  There does not exist any Buyer Default (as defined in Section 13.(a) below) 

or, to Buyer’s actual knowledge, fact or circumstance which, with the giving of notice, the passage of time, or both, 

could become a Buyer Default. 

 

  (13) No Misstatement.  No representation or warranty of Buyer in this Agreement contains any 

untrue statement of material fact, or omits to state a material fact, necessary in order to make such representation or 

warranty not misleading in light of the circumstances under which it is made.  

 

 (b) Covenants of Buyer.  Buyer covenants and agrees with Seller that, prior to each Closing, Buyer 

will notify Seller within a reasonable amount of time (and in any event within five business days) after Buyer 

obtains actual knowledge of any inaccuracy or breach of any of the representations and warranties of Seller or 

Buyer hereunder.  The obligations of Buyer in this subparagraph shall not survive the Final Closing or any 

termination of this Agreement. 

 

 (c) Waiver of Representations or Warranties.  Each of the representations and warranties contained in 

this Section are intended for the benefit of Seller, may not be assigned independently of this Agreement by Seller, 

and may be waived in whole or in part, by Seller, but only by an instrument in writing signed by Seller or as 

otherwise expressly provided in this Agreement. 

 

10. Limitations to Seller’s Representations and Warranties. 

 

 (a) Acknowledgements and Agreements of Buyer.  Buyer acknowledges and agrees as follows: 

 

  (1) Disclaimer of Express Warranties.  That, except for Seller’s representations and warranties 

in this Agreement or in any other documents or instruments delivered in connection with this Agreement, and 

except for the limited warranty of title in the Deed, Seller has not made, and Seller hereby specifically disclaims, 

any warranty, guaranty or representation (except those set forth in this Agreement or in any other documents or 

instruments delivered in connection with this Agreement), oral or written, past, present or future, of, as to, or 

concerning (i) the nature and condition of the Property, including, without limitation, the water, soil and geology, 

and the suitability thereof and of the Property for any and all activities and uses which Buyer may elect to conduct 

thereon; and (ii) the compliance of the Property or its operation with any laws, ordinances, orders, rules or 

regulations of any governmental or other body.  Buyer acknowledges that having been given the opportunity to 

inspect the Property, Buyer is relying solely on Buyer’s own investigation of the Property and has not relied on, and 

is not relying on (and Seller shall have no liability or obligation whatsoever for any inaccuracy in or omission 

from), any information, documents, sales brochures, or other literature, maps or sketches, projections, pro formas, 

statements, representations, guarantees, or warranties (whether express or implied, or oral or written, or material or 

immaterial), if any, that may have been given, made or made available by or on behalf of Seller or any of Seller’s 

Related Parties other than the limited warranty of title contained in the Deed and the representations and warranties 

set forth in this Agreement or in any other documents or instruments delivered in connection with this Agreement.  

Any information heretofore provided or made available to, and to be provided and made available to, Buyer or any 

of Buyer’s Related Parties by or on behalf of Seller with respect to the Property was obtained from a variety of 

sources and Seller (A) has not made any independent investigation or verification of such information; and (B) 

makes no representations, guarantees or warranties as to the truth, accuracy or completeness of such information.  

Except for Seller’s covenants, representations and warranties in this Agreement (including, without limitation, 

Seller’s development, approval and other covenants herein), or in any other documents or instruments delivered in 

connection herewith, and except for the limited warranty of title in the Deed, Buyer is purchasing the Property, and 

the Property shall be conveyed and transferred to Buyer, “AS IS” “WHERE IS” and “WITH ALL FAULTS, 

KNOWN OR UNKNOWN” and, except as specifically set forth in the Deed and in this Agreement or in any other 

documents or instruments delivered in connection herewith, without any warranties, representations, or guarantees, 

either express or implied, of any kind, nature, or type whatsoever from or on behalf of Seller or any of Seller’s 

Related Parties.  Buyer expressly acknowledges that, in consideration of the agreements of Seller herein, except as 
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otherwise specified herein, Seller makes no warranty or representation, express or implied, or arising by operation 

of law, including, but not limited to, any warranty of condition, habitability, merchantability, tenantability or fitness 

for a particular use or purpose, or with respect to the value, profitability or marketability of the Property, or with 

regard to compliance with any environmental protection, pollution or land use laws, rules, regulations, orders, or 

requirements including, but not limited to, those pertaining to the handling, generating, treating, storing, or 

disposing of any hazardous waste or substance with respect to the Property. 

 

  (2) Hazardous Substances Disclaimer.  Without in any way limiting any other provisions of 

this Agreement or the Deed, other than the representations set forth above in Section 7.(a)(8), Seller makes no 

representation or warranty with respect to the presence on or beneath the Property (or any property in proximity 

thereto) of Hazardous Materials and shall have no liability to Buyer therefor.  By acceptance of this Agreement and 

the Deed, Buyer acknowledges that Buyer’s opportunity for inspection and investigation of the Property (and other 

property in proximity thereto) will be adequate to enable Buyer to make Buyer’s own determination with respect to 

the presence on or beneath the Property of Hazardous Materials, and except as otherwise expressly provided herein, 

Buyer accepts the risk of the presence of any Hazardous Materials.  Buyer acknowledges that Buyer is familiar with 

the inspection, purchase and operation of commercial real estate such as the Property. 

 

  (3) Disclaimer of Implied Warranties.  Seller hereby expressly disclaims any and all implied 

warranties (including, without limitation, implied warranties of condition, merchantability, habitability, fitness for a 

particular purpose, and implied warranties with respect to the value, profitability or marketability of the Property) 

and, except as specifically set forth in the Deed or Section 7 of this Agreement or in any other documents or 

instruments delivered in connection herewith, Seller hereby disclaims any representation or warranty with regard to 

compliance with any environmental protection, pollution or land use laws, rules, regulations, orders, or 

requirements including, but not limited to, those pertaining to the handling, generating, treating, storing, or 

disposing of any hazardous waste or substance. 

 

 (b) As Is, Where Is.  Except for the covenants, representations and warranties specifically set forth 

herein (including, without limitation, Seller’s development, approval and other covenants herein), or in any other 

documents or instruments delivered in connection herewith, and the limited warranty of title contained in any Deed, 

Buyer agrees that Seller shall not be responsible or liable to Buyer for any defects, errors, omissions, 

contamination, pollution, or on account of any other conditions affecting the Property, as Buyer is purchasing the 

Property “AS IS” “WHERE IS” and “WITH ALL FAULTS, KNOWN OR UNKNOWN”.  Except for the 

covenants, representations and warranties specifically set forth herein (including, without limitation, Seller’s 

development, approval and other covenants herein), or in any other documents or instruments delivered in 

connection herewith, Buyer, by its execution hereof, accepts the Property in its physical condition as of the 

Contract Date (reasonable wear and tear and damage by fire or other Casualty excepted), “AS IS” “WHERE IS” 

and “WITH ALL FAULTS, KNOWN OR UNKNOWN,” and acknowledges that Buyer has no recourse 

whatsoever against Seller in the event of discovery of any defects, errors, omissions, contamination, pollution, or 

conditions of any kind, latent or patent, therein, thereon or thereunder.  Except for the covenants, representations 

and warranties specifically set forth herein (including, without limitation, Seller’s development, approval and other 

covenants herein), or in any other documents or instruments delivered in connection herewith, Buyer, or anyone 

claiming by, through or under Buyer, hereby fully releases Seller and all Seller Indemnitees from any claim, cost, 

loss, liability, damage, expense, demand, action or cause of action arising from or related to any defects, errors, 

omissions, contamination, pollution, or other conditions affecting the Property.  Buyer further acknowledges and 

agrees that this release shall be given full force and effect according to each of its expressed terms and provisions, 

including, but not limited to, those relating to unknown and suspected claims, damages and causes of action.  This 

covenant releasing Seller shall be a covenant running with the land and shall be binding upon Buyer, Buyer’s heirs, 

executors, administrators, personal representatives, successors, grantees and assigns.  The terms of this Section 

10.(b) are subject to, and shall in no manner impair, the remedies available to Buyer pursuant to this Agreement, the 

conditions precedent to Buyer’s obligations at each Closing or the covenants, representations and warranties 

contained in Section 7 of this Agreement or in any other documents or instruments delivered in connection 
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herewith.  The disclaimers, waivers and releases of claims set forth in Sections 10.(a) and 10.(b) above shall survive 

all Closings and any termination of this Agreement. 

 

11. Closings. 

 

 (a) Dates and Place.  The closing of the sale of portions of the Property to Buyer (each a “Closing”) 

shall take place at the offices of William H. Dodson, II, Atlanta, Georgia at 10:00 a.m. Eastern Standard Time on 

the dates identified below, unless any such location, dates or time is changed in writing by Seller and Buyer or is 

extended pursuant to any other provision(s) of this Agreement.  The conditions precedent to Buyer’s obligations at 

each Closing are set forth in Section 11.(g) of this Agreement.  The conditions precedent to Seller’s obligations at 

each Closing are set forth in Section 11.(h) of this Agreement.  Additionally, Buyer shall have no right or obligation 

to purchase any of the Property until such time as the First Closing Conditions Precedent (as defined in Section 3 

above) have all been satisfied or waived in writing by Buyer.  The First Closing Date is the date as provided for in 

Section 3 above, and such date will be the “Q1” as identified on Exhibit “F”.  Each successive Closing date is the 

corresponding day of the third (3rd) month following the previous Closing date; provided, however, that if any 

month does not have such a corresponding day, then the Closing shall occur on the last day of such month (by way 

of example only, if the First Closing Date is November 30, 2012, “Q2” would be February 28, 2013 and “Q3” 

would be May 30, 2013).  Not less than thirty (30) days prior to a required Closing date other than the First Closing 

Date, Buyer shall provide Seller with a written designation of the lots (and additional acreage pursuant to Section 

5.(d) above, if applicable) comprising a portion of the Property that Buyer will be purchasing at such Closing, 

which designation shall in no event be less than the minimum number of lots to be purchased by Buyer at such 

Closing as identified on Exhibit “F”, and Buyer may elect in such written notice to purchase at such Closing more 

than such minimum number of lots.  After such written election, Buyer will be obligated to purchase at the 

applicable Closing the number of lots Buyer has elected to buy, and such lots shall constitute the portion of the 

Property to be purchased by Buyer, and sold by Seller, at such Closing.  Buyer shall not be in default hereunder for 

failure to purchase the minimum number of lots set forth on Exhibit “F” for any quarter, so long as Buyer 

purchases the minimum number of lots to be purchased in each year as set forth on Exhibit “F”.  Notwithstanding 

the foregoing or anything else to the contrary in this Agreement, (1) Buyer shall have no right to designate any 

acreage within the 7/31/2013 Nineteen Acre Parcel as acreage to be purchased by Buyer until after July 31, 2013 

without the prior written consent of Seller, which consent may be withheld by Seller at any time that Seller had not 

yet acquired title to all or any portion of the 7/31/2013 Nineteen Acre Parcel, and (2) Buyer shall have no right to 

designate any acreage within the 8/29/2014 Nineteen Acre Parcel as acreage to be purchased by Buyer until after 

August 29, 2014 without the prior written consent of Seller, which consent may be withheld by Seller at any time 

that Seller had not yet acquired title to all or any portion of the 8/29/2014 Nineteen Acre Parcel.  At the Final 

Closing, Buyer will receive a credit for the Earnest Money that has not theretofore been delivered to Buyer, or 

retained as liquidated damages by Seller, pursuant to the terms and provisions of this Agreement. 

 

 (b) Seller’s Obligations at Closing.  At each Closing, but subject to the satisfaction of the conditions 

precedent set forth in Section 11.(h) below (or Seller’s written waiver of the same), Seller shall execute (if 

appropriate) and deliver to Buyer (or to a third-party in escrow for delivery to Buyer upon satisfaction of, or 

Seller’s written waiver of, the conditions precedent set forth in Section 11.(h) below), at Seller’s sole cost and 

expense (except as otherwise provided in this Section), the following: 

 

  (1) a duly executed and acknowledged Limited Warranty Deed (each a “Deed”) substantially 

in the form of that attached hereto as Exhibit “G” covering the portion of the Property Seller is obligated to sell to 

Buyer at the applicable Closing, together with two (2) copies of the Georgia transfer tax declaration therefor, each 

of which will transfer title to Buyer subject only to the Permitted Exceptions which encumber such portion of the 

Property; 

 

  (2) possession of the portion of the Property Seller is obligated to sell to Buyer at the 

applicable Closing, subject only to the Permitted Exceptions which encumber such portion of the Property; 
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  (3) a non-foreign affidavit as permitted by Section 1445 of the Internal Revenue Code and the 

regulations promulgated thereunder, together with an affidavit will confirm Seller’s principal place of business and 

Georgia residency; 

 

  (4) a final closing statement itemizing and approving all receipts, disbursements and prorations 

made in connection with the applicable Closing (which may be executed and delivered electronically); 

 

  (5) an affidavit of title substantially in the form of that attached hereto as Exhibit “K” 

covering the portion of the Property Seller is obligated to sell to Buyer at the applicable Closing; 

 

  (6) all current unpaid real estate and personal property tax bills, if any, related to the Property 

being sold to Buyer at the applicable Closing in Seller’s possession; and 

 

  (7) such other documents as may be reasonably required to close this transaction, duly 

executed and acknowledged, if necessary; provided, however, any other conveyance documents reasonably 

requested by Buyer shall be without recourse or warranty and without any representations with respect to the 

subject matter thereof. 

 

 (c) Buyer’s Obligations at Closing.  At each Closing, but subject to the satisfaction of the First Closing 

Conditions Precedent and the conditions precedent set forth in Section 11.(g) below (or Buyer’s written waiver of 

the same), Buyer shall execute, acknowledge and deliver to Seller (or to a third-party in escrow for delivery to 

Seller upon satisfaction of, or Buyer’s written waiver of, the First Closing Conditions Precedent and the conditions 

precedent set forth in Section 11.(g) below), at Buyer’s sole cost and expense, the following: 

 

  (1) the portion of the Purchase Price for the Property being purchased by Buyer at such 

Closing in Immediately Available Funds, increased or reduced by the net amount of prorations owed by or to 

Buyer, as appropriate (such adjusted amount of funds is herein referred to as the “Buyer’s Funds”); 

 

  (2) a final closing statement itemizing and approving all receipts, disbursements and prorations 

made in connection with the applicable Closing (which may be executed and delivered electronically);  

 

  (3) any and all affidavits and forms then reasonably and customarily required by the title 

insurer to be signed by buyers of property and not requiring the payment of any money, assumption of any liability 

or giving of any indemnity; and 

 

  (4) such other documents as may be reasonably required to close this transaction, duly 

executed and acknowledged, if necessary; provided, however, any other conveyance documents reasonably 

requested by Buyer shall be without recourse or warranty and without any representations with respect to the 

subject matter thereof. 

 

Additionally, at the First Closing only, Buyer shall deliver to Seller Immediately Available Funds in an amount 

equal to the amount of the First Deposit. 

 

 (d) Prorations of Revenues and Expenses.  All revenues payable to, and expenses payable by, Seller 

with respect to the Property being purchased by Buyer and which are applicable to the period of time before and 

after the date of the applicable Closing, determined in accordance with sound accounting principles consistently 

applied, shall be prorated between Seller and Buyer as provided herein.  Except as otherwise provided to the 

contrary in this Agreement, Seller shall be entitled to all such revenue and shall be responsible for all such expenses 

for the period of time up to, but not including, such date, and Buyer shall be entitled to all such revenue, and shall 

be responsible for all such expenses, for the period of time from, after and including such date.  Such prorations as 
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of the date of the applicable Closing shall be shown on the closing statements executed by the Parties (with such 

supporting documentation as the Parties may reasonably require being attached as exhibits to the closing 

statements) and shall increase or decrease (as the case may be) the cash amount payable by Buyer pursuant to this 

Agreement.  Notwithstanding anything to the contrary contained herein, there shall be no proration of insurance 

premiums.  If the amount of any charges due or to become due for any services or utilities provided to the Property 

for any period of time spanning the date of the applicable Closing is not known or determinable as of such date, 

such charges shall be prorated at Closing based upon the most recent bill therefor and such proration shall be final 

and binding on the Parties.  

 

 (e) Tax Prorations.  Standby fees, taxes and assessments for the Property for the year of each Closing 

(including, without limitation, assessments of any property owner’s association or similar entity) shall be prorated 

as of the date of the applicable Closing.  If an exact determination of such fees, taxes and assessments cannot be 

made at the Closing because an outstanding tax bill is not obtainable, the Parties shall estimate the amount of the 

same at the Closing based on the amount of such fees, taxes and assessments for the Property in the immediately 

preceding year and such other relevant factors including, without limitation, the amount of the Purchase Price for 

the Property being sold to Buyer at such Closing, subject to adjustment upon receipt of the final tax bill.  This 

adjustment shall occur in no event later than sixty (60) days after such receipt, and either party owing the other 

party a sum of money based on such subsequent proration shall promptly pay such sum to the other party, together 

with interest thereon at the rate of two percent (2%) per annum over the “prime rate” (as announced from time to 

time in the Wall Street Journal) from the date of the applicable Closing to the date of payment if the required 

payment is not made within thirty (30) days after the applicable party’s receipt of (i) a written request for such 

payment of such sum, and (ii) copies of reasonable back-up documentation.  Seller’s estimated tax proration 

amount shall be credited to the Purchase Price payable at the applicable Closing.  Charges for municipal or other 

governmental improvements secured by a lien or liens (each a “Municipal Lien”) or by a bond or bonds against all 

or any portion of the Property shall, as applicable, be prorated at a Closing.  Seller shall pay and discharge at a 

Closing all Municipal Liens and/or special assessments due and payable on or prior to date of the applicable 

Closing, and Buyer shall be responsible for all municipal or other governmental improvement liens and/or special 

assessments levied or otherwise due and payable after such date.  Notwithstanding the foregoing, (1) if such 

charges are due and payable in installments, Seller shall pay, or cause to be paid, all installments (prorated to the 

date of the applicable Closing) due and payable in, or deferred with respect to the years prior to, the year in which 

the Closing occurs, and Buyer shall be responsible for the payment of all installments due and payable in the years 

after the year in which the Closing occurs, and (2) if such charges are not due and payable in installments, then 

Seller shall pay such charges and discharge at or prior to the Closing the lien or liens securing the same.  Buyer 

shall also be responsible for the payment of all property taxes, whether retroactive or not, imposed by any taxing 

authority due to a change in the use or ownership of the Property accruing from and after the applicable Closing 

with respect to portions of the Property purchased at the same.  The rights and obligations of the Parties set forth in 

this subsection shall survive the applicable Closing.  

 

 (f) Proration Timing.  In making the prorations required by Sections 11.(d) and 11.(e), the economic 

burdens and benefits of ownership of the Property on the date of the applicable Closing shall be allocated to Buyer. 

 

 (g) Conditions Precedent to Buyer’s Closing Obligations.  Notwithstanding anything to the contrary set 

forth in this Agreement, Buyer’s obligations at a Closing are subject to the satisfaction of the following conditions 

precedent: 

 

  (1) Delivery of Documents.  On or before the date of the applicable Closing, Seller shall have 

delivered to or for the benefit of Buyer all of the documents, information and other things required of Seller 

pursuant to Section 11.(b) above; 

 

  (2) Correctness of Representations and Warranties.  On the date of the applicable Closing, 

none of the representations and warranties of Seller set forth in this Section 7 above orAgreement or in any other 
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documents or instruments delivered by Seller at such Closing shall be untrue or inaccurate in any material respect 

(subject to any changes to such representations and warranties as to which Seller has given written notice thereof to 

Buyer prior to the date of the applicable Closing); 

 

  (3) Seller’s Performance.  On or before the date of the applicable Closing, Seller shall have 

performed in all material respects all of the material covenants and other obligations of Seller under this Agreement 

to be performed on or before such date;  

 

  (4) No Litigation.  On the date of the applicable Closing, there shall be no litigation (other than 

condemnation or eminent domain litigation) pending seeking to enjoin the consummation of the sale and purchase 

hereunder, or seeking to recover title to the Property, or any part thereof or interest therein;  

 

  (5) Acquisition of Title to Nineteen Acre Parcel.  On the date of the applicable Closing 

occurring prior to August 29, 2014, Seller shall have acquired title to all of the 7/31/2012 Nineteen Acre Parcel, and 

on the date of the applicable Closing occurring after July 31, 2013, Seller shall have acquired title to all of the 

7/31/2013 Nineteen Acre Parcel, and on the date of the applicable Closing occurring after August 29, 2014, Seller 

shall have acquired title to all of the 8/29/2014 Nineteen Acre Parcel; 

 

  (6) No Material Adverse Change.  No event described in Section 3(e) above shall have 

occurred giving Buyer a right to terminate this Agreement that is still in effect as of the date of the applicable 

Closing; and 

 

 (7) Title.  Buyer’s title insurer, if any, shall be unconditionally prepared to issue an owner's 

title policy at standard premium rates in the State of Georgia on a standard ALTA Form insuring Buyer's fee simple 

title to the Property being purchased at the applicable Closing, free and clear of all exceptions and encumbrances 

other than any Permitted Exceptions, with a liability limit in an amount equal to or less than the amount of the 

Purchase Price being paid at such Closing. 

 

Each of the conditions contained in this Section 11.(g) are intended for the benefit of Buyer and may be waived, in 

whole or in part, by Buyer, but only by an instrument in writing signed by Buyer or as otherwise expressly provided 

in this Agreement.  Buyer’s remedies for the failure of the foregoing conditions precedent to be satisfied, and 

Seller’s opportunity to cure any such failure, are set forth in Section 12.(b) below; provided, however, if any of the 

conditions precedent identified in subparts (4) and (5) above have not been satisfied by the scheduled Closing date 

and remain unsatisfied as of the tenth (10th) business day after Seller’s receipt of written notice thereof, then, if this 

Agreement has not theretofore been terminated by Seller pursuant to an express right to do so set forth in this 

Agreement, Buyer’s sole and exclusive remedy for such failure shall be, except as otherwise provided to the 

contrary in Section 12.(b) below, to terminate this Agreement by giving Seller written notice thereof within the 

thirty (30) day time period required by Section 12.(b) below.  Notwithstanding anything to the contrary contained in 

this Agreement, if Buyer records, or authorizes the recording of, the Deed delivered by Seller at a Closing and/or 

releases, or authorizes the release of, the applicable Buyer’s Funds to Seller, Buyer will be deemed to have waived 

any unsatisfied conditions contained in this Section 11.(g) or Section 3 above, as applicable, and the applicable 

Closing will be deemed to have occurred. 

 

 (h) Conditions Precedent to Seller’s Closing Obligations.  Notwithstanding anything to the contrary set 

forth in this Agreement, Seller’s obligations at a Closing are subject to the satisfaction of the following conditions 

precedent: 

 

  (1) Delivery of Documents and Lot Designation.  On or before the date of the applicable 

Closing, Buyer shall have delivered to or for the benefit of Seller all of the funds, documents, information and other 

things required of Buyer pursuant to Section 11.(c) above, and not less than thirty (30) days before the date of the 

applicable Closing, Buyer shall have delivered to Seller a written designation of the lots comprising a portion of the 
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Property that Buyer will be purchasing at such Closing (including non-lots acreage with respect to the portions of 

the Nineteen Acre Parcel to be sold to Buyer as provided by this Agreement), which designation shall in no event 

be less than the minimum number of lots (and such non-lots acreage) to be purchased by Buyer at such Closing as 

identified on Exhibit “F” or as otherwise expressly permitted by this Agreement; 

 

  (2) Correctness of Buyer’s Representations and Warranties.  On the date of the applicable 

Closing, none of the representations and warranties of Buyer set forth in Section 9 above shall be untrue or 

inaccurate in any material respect; 

 

  (3) Buyer’s Performance.  On or before the date of the applicable Closing, Buyer shall have 

performed in all material respects all of the material covenants and other obligations of Buyer under this Agreement 

to be performed on or before such date; and 

 

  (4) No Litigation.  On the date of the applicable Closing, there shall be no litigation 

commenced by any party other than Seller or any Seller’s Related Parties (other than condemnation or eminent 

domain litigation) pending seeking to enjoin the consummation of the sale and purchase hereunder, or seeking to 

recover title to the Property, or any part thereof or interest therein. 

 

  (5) Acquisition of Title to Nineteen Acre Parcel.  On the date of the applicable Closing 

occurring prior to August 29, 2014, Seller shall have acquired title to all of the 7/31/2012 Nineteen Acre Parcel, and 

on the date of the applicable Closing occurring after July 31, 2013, Seller shall have acquired title to all of the 

7/31/2013 Nineteen Acre Parcel, and on the date of the applicable Closing occurring after August 29, 2014, Seller 

shall have acquired title to all of the 8/29/2014 Nineteen Acre Parcel; provided, however, none of the foregoing 

shall be a condition precedent to Seller’s obligations at a Closing if, as of any of the foregoing dates, (i) all material 

conditions precedent to Seller’s obligation to purchase the applicable portion of the Nineteen Acre Parcel have been 

satisfied and the applicable Nineteen Acre Owner is otherwise ready, willing and able to sell such portion to Seller 

in materialstrict accordance with the Nineteen Acre Contract, and (ii) Seller willfully breaches its obligation to 

purchase such portion in strict accordance with the Nineteen Acre Contract.  

 

Each of the conditions contained in this Section 11.(h) are intended for the benefit of Seller and may be waived, in 

whole or in part, by Seller, but only by an instrument in writing signed by Seller or as otherwise expressly provided 

in this Agreement.  Seller’s remedies for the failure of the foregoing conditions precedent to be satisfied, and 

Buyer’s opportunity to cure any such failure, are set forth in Section 12.(a) below. 

 

 (i) Closing Costs.  Seller shall pay:  fees for preparation of the conveyance documentation; any fees or 

other costs required to discharge, release or bond against at Closing any encumbrances other than Permitted 

Exceptions; Seller’s attorneys’ fees and expenses; the Georgia transfer tax due with respect to the limited warranty 

deeds by which portions of the Property is conveyed to Buyer; one-half of the fees and expenses of any escrow 

agents; any delinquent taxes or assessments and Seller's pro rata share of any taxes or assessments required to be 

pro-rated pursuant to the terms of this Agreement; and other expenses stipulated to be paid by Seller under other 

provisions of this Agreement or otherwise incurred by Seller.  Buyer shall pay: the premiums, charges or fees for 

any title insurance policy to be obtained by Buyer; premiums, charges or fees for any mortgagee policy of title 

insurance and special endorsements required by the lender; one-half of the fees or expenses of any escrow agents; if 

applicable, any intangibles taxes with respect to mortgages or deeds to secure debt; Buyer’s attorneys’ fees and 

expenses; all costs and expenses incurred in connection with any financing obtained by Buyer with respect to 

transaction contemplated hereby; all recording and filing fees for all recordable instruments executed and delivered 

by Seller at each Closing; Buyer's pro rata share of any taxes or assessments required to be pro-rated pursuant to the 

terms of this Agreement; and other expenses stipulated to be paid by Buyer under other provisions of this 

Agreement or otherwise incurred by Buyer.  

 

12. Remedies Following Default at a Closing. 
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 (a) Remedies of Seller.  If any condition or conditions to Seller’s obligations at a Closing set forth in 

Section 11.(h) above cannot or will not be satisfied prior to the scheduled Closing date and Buyer fails to satisfy 

that condition within ten (10) business days after Buyer’s receipt of written notice of the foregoing from Seller (and 

the failure of such condition(s) is/are not attributable to a default by Seller which has not been cured within the 

applicable cure period), Seller may, as its sole and exclusive remedy for Buyer’s failure to satisfy any such 

condition or conditions precedent (or default relating to a Closing, as the case may be), terminate this Agreement in 

its entirety or only as to all of the parcel with respect to which the applicable portion of the Property was to be sold 

to Buyer (i.e., if such failure affects all or substantially all of the portion of the Nineteen Acre Parcel to be sold to 

Buyer, Seller shall have the right to terminate this Agreement in its entirety or only with respect to Buyer’s and 

Seller’s rights and obligations with respect to such portion of the Nineteen Acre Parcel) by delivering written notice 

thereof to Buyer and receive either the entire amount of the Earnest Money or the Pro Rata Earnest Money 

attributable to the Sixteen Acre Parcel or Nineteen Acre Parcel (as applicable) as liquidated damages and not as a 

penalty.  Buyer and Seller agree that actual damages resulting from Buyer’s failure to satisfy any such condition or 

conditions precedent would be difficult or impossible to ascertain and that the amount of the Earnest Money (or Pro 

Rata Earnest Money, if applicable) is a reasonable estimate of the damages for such breach or failure.  After any 

termination of this Agreement by Seller pursuant to this subparagraph, the Parties shall be released from all further 

liabilities and obligations hereunder relating solely to the portion of the Sixteen Acre Parcel or Nineteen Acre 

Parcel, or both (as applicable), not theretofore acquired by Buyer (the remaining provisions of this Agreement 

continuing in full force and effect to the extent not affectedeffected by Seller’s termination of this Agreement 

pursuant to this subparagraph) (i) except those that expressly survive a termination of this Agreement, and (ii) other 

than damages and any other amounts recoverable by Seller as a result of a Buyer Default as defined in Section 

13.(a) below.  Notwithstanding the foregoing, if the condition precedent that has not been satisfied is Section 

11.(h)(5), Seller shall only have the right to terminate this Agreement as to the portion of the Nineteen Acre Parcel 

to be sold to Buyer. 

 

 (b) Remedies of Buyer.  Unless otherwise provided for in this Section 12.(b), if any condition or 

conditions to Buyer’s obligations at a Closing set forth in Section 11.(g) above (excluding, however, the conditions 

precedent identified in subparts (4) and (5) of Section 11.(g) above) cannot or will not be satisfied prior to the 

scheduled Closing date and Seller fails to satisfy that condition within ten (10) business days after Seller’s receipt 

of written notice of the foregoing from Buyer (and the failure of such condition(s) is/are not attributable to a default 

by Buyer which has not been cured within the applicable cure period, and the aforesaid event materially and 

adversely affects either Buyer’s intended use and development of the Property or the actual or potential value 

thereof), Buyer, within thirty (30) days after the expiration of such cure period and as Buyer’s sole and exclusive 

remedy (Buyer specifically waiving any right to bring an action for monetary damages including, without 

limitation, compensatory, consequential, speculative and punitive damages), may elect one of the following 

remedies:  

 

  (i) to terminate this Agreement with respect to the portion of the Sixteen Acre Parcel to be 

sold to Buyer (if such Closing was to be for a portion of such portion) or the portion of the Nineteen Acre Parcel to 

be sold to Buyer (if such Closing was to be for a portion of such portion) by delivering written notice thereof (a 

“Termination Notice”) to Seller within such thirty (30) day period, in which case (1) the Pro Rata Earnest Money 

attributable to the Sixteen Acre Parcel or Nineteen Acre Parcel (as applicable) shall be returned to Buyer, by Seller 

to the extent such Earnest Money has not theretofore been delivered to Buyer or retained by Seller as liquidated 

damages, within five (5) business days after such termination, (2) if the condition which has not been satisfied is a 

breach of a representation or warranty known by Seller to have been inaccurate or misleading when made or of any 

of Seller’s covenants in subsections (a)(1) through (a)(7) of Section 8 above and the aforesaid event materially and 

adversely affects either Buyer’s intended use and development of the Property or the actual or potential value 

thereof, then Seller shall be obligated to reimburse Buyer for all of Buyer’s actual out-of-pocket inspection, 

financing and other costs related to Buyer’s entering into this Agreement, inspecting the Property and preparing for 

the applicable Closing (collectively, “Transaction Costs”) up to an aggregate amount of $50,000.00 (Seller agrees 
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to pay any amounts owing to Buyer pursuant to this subpart (2) within 30 days after its receipt of written evidence 

of the actual amount of reimbursable costs incurred by Buyer); provided, however, the foregoing shall not limit or 

include the sums which may be payable by Seller pursuant to Section 20 below, and (3) all other rights and 

obligations of Seller and Buyer hereunder relating solely to the unpurchased portions of the Property as to which 

this Agreement was terminated, except those which expressly survive a termination of this Agreement, shall 

terminate immediately (the remaining provisions hereof continuing in full force and effect to the extent not 

affectedeffected by Buyer’s termination of this Agreement pursuant to this subparagraph);  

 

  (ii) to notify Seller in writing within such thirty (30) day period that Buyer has waived Buyer’s 

right to terminate this Agreement as a result of Seller’s failure to satisfy such condition or conditions after the 

expiration of such ten (10) business day period, in which event the applicable Closing shall take place as provided 

in Section 11 above on the fifth (5th) business day after Seller’s receipt of such written waiver notice; or 

 

  (iii) if the failure of such condition or conditions is caused by a failure of Seller to perform any 

of Seller’s obligations set forth in Section 11.(b) above, to either (A) terminate this Agreement either (i) in its 

entirety, or (ii) with respect to the portion of the Sixteen Acre Parcel to be sold to Buyer (if such Closing was to be 

for a portion of such portion) or the portion of the Nineteen Acre Parcel to be sold to Buyer (if such Closing was to 

be for a portion of such portion) by delivering a Termination Notice to Seller within such thirty (30) day period, in 

which case the Pro Rata Earnest Money attributable to the Sixteen Acre Parcel or Nineteen Acre Parcel (as 

applicable) shall be returned to Buyer, by Seller to the extent such Earnest Money has not theretofore been 

delivered to Buyer or retained by Seller as liquidated damages, within five (5) business days after such termination 

and Seller shall be obligated to reimburse Buyer for all of Buyer’s actual out-of-pocket Transaction Costs up to an 

aggregate amount of $50,000.00 (Seller agrees to pay any amounts owing to Buyer pursuant to this subpart (A) 

within 30 days after its receipt of written evidence of the actual amount of reimbursable costs incurred by Buyer); 

provided, however, the foregoing shall not limit or include the sums which may be payable by Seller pursuant to 

Section 20 below, or (B) commence legal proceedings within such thirty (30) day period solely to enforce all rights 

of specific performance of Seller’s obligations set forth in Section 11.(b) above; provided, however, if Buyer 

enforces specific performance of such obligations of Seller, such action for specific performance will not be 

construed to require Seller to cure any untrue representation not caused by Seller’s (or any third party Controlled by 

Seller’s) action or failure to act, comply with any covenant under this Agreement (other than covenants with respect 

to Seller’s performance of its obligations in Section 11.(b) above), cure any physical condition of the Property not 

caused by Seller’s (or any third party Controlled by Seller’s) action or failure to act, or cause any third party not 

Controlled by Seller to take any action with respect to the Property or Seller; and provided further, however, if, 

within such thirty (30) day period, (A) Buyer fails to terminate this Agreement as provided in this Section or 

commence legal proceedings seeking specific performance, and (B) Buyer has not notified Seller in writing that 

Buyer has waived Buyer’s right to terminate this Agreement as a result of Seller’s failure to satisfy the applicable 

condition or conditions after the expiration of such ten (10) business day period, this Agreement shall automatically 

terminate in whole or in part, as applicable.  

 

If this Agreement automatically terminates in whole or in part, as applicable, as provided in this Section 12.(b), the 

Earnest Money (or applicable portion thereof) shall be returned to Buyer, by Seller to the extent the Earnest Money 

has not theretofore been delivered to Buyer or retained by Seller as liquidated damages, within five (5) business 

days after such termination.  

 

After any termination of this Agreement by Buyer pursuant to this Section 12.(b) or any automatic termination as 

provided above, the Parties shall be released from all further liabilities and obligations hereunder (i) except those 

that expressly survive a termination of this Agreement, and (ii) other than damages and any other amounts 

recoverable by Buyer as a result of the failure of Seller to satisfy one or more of its non-Closing obligations under 

this Agreement.  
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Notwithstanding anything to the contrary contained in this Agreement, if (i) any of the conditions precedent 

identified in subpart (5) of Section 11.(h) above have not been satisfied by the scheduled Closing date for a portion 

of the Nineteen Acre Parcel and remain unsatisfied as of the tenth (10th) business day after Seller’s receipt of 

written notice thereof, (ii) this Agreement has not theretofore been terminated by Seller pursuant to an express right 

to do so set forth in this Agreement, (iii) all material conditions precedent to Seller’s obligation to purchase the 

applicable portion of the Nineteen Acre Parcel have been satisfied and the applicable Nineteen Acre Owner is 

otherwise ready, willing and able to sell such portion to Seller in materialstrict accordance with the Nineteen Acre 

Contract, and (iv) Seller willfully breaches its obligation to purchase such portion in strict accordance with the 

Nineteen Acre Contract, then Buyer, within thirty (30) days after the expiration of such cure period and as Buyer’s 

sole and exclusive remedy (Buyer specifically waiving any right to bring an action for monetary damages 

including, without limitation, compensatory, consequential, speculative and punitive damages), may elect to 

terminate this Agreement with respect to the portion of the Sixteen Acre Parcel to be sold to Buyer (if such Closing 

was to be for a portion of such portion) or the portion of the Nineteen Acre Parcel to be sold to Buyer (if such 

Closing was to be for a portion of such portion) by delivering written notice thereof to Seller within such thirty (30) 

day period, in which case (1) the Pro Rata Earnest Money attributable to the Sixteen Acre Parcel or Nineteen Acre 

Parcel (as applicable) shall be returned to Buyer, by Seller to the extent such Earnest Money has not theretofore 

been delivered to Buyer or retained by Seller as liquidated damages, within five (5) business days after such 

termination, (2) Seller shall be obligated to reimburse Buyer for Transaction Costs which only relate specifically to 

the portion of the Nineteen Acre Parcel to be sold to Buyer (Seller agrees to pay any amounts owing to Buyer 

pursuant to this subpart (2) within 30 days after its receipt of written evidence of the actual amount of reimbursable 

costs incurred by Buyer); provided, however, the foregoing shall not limit or include the sums which may be 

payable by Seller pursuant to Section 20 below, and (3) all other rights and obligations of Seller and Buyer 

hereunder relating solely to the unpurchased portions of the Property as to which this Agreement was terminated, 

except those which expressly survive a termination of this Agreement, shall terminate immediately (the remaining 

provisions hereof continuing in full force and effect to the extent not affectedeffected by Buyer’s termination of this 

Agreement pursuant to this paragraph). 

 

 (c) Liability Limitation.  NOTWITHSTANDING ANY OTHER PROVISION OF THIS 

AGREEMENT TO THE CONTRARY, IN NO EVENT SHALL EITHER SELLER OR BUYER BE 

LIABLE FOR SPECIAL, EXEMPLARY, CONSEQUENTIAL, SPECULATIVE OR PUNITIVE 

DAMAGES. 
 

 (d) Survival of Obligations.  The rights and obligations of the Parties set forth in this Section 12 shall 

survive the Closings of the transactions contemplated hereby or any termination of this Agreement. 

 

13. Defaults and Remedies Not Related to a Closing. 

 

 (a) Buyer Default.  Any one or more of the following shall, if not cured within the period of time 

specified for cure (which shall not be less than thirty (30) days following Buyer’s receipt of written notice from 

Seller or its agent asserting that Buyer is in breach of one or more of the following (each a “Buyer Default 

Notice”), constitute a material default by Buyer under this Agreement (each a “Buyer Default”): 

 

  (1) Default by Buyer in the due and punctual payment, performance or observance of any 

material obligation or material covenant of Buyer under this Agreement other than Buyer’s covenants in Section 11 

or otherwise related to Buyer’s failure to perform in connection with a Closing, for which Seller’s remedies are set 

forth in Section 12(a) (to avoid doubt, all indemnification obligations of Buyer, as well as obligations to pay to 

Seller, or reimburse Seller for, monetary amounts, are “material obligations”). 

 

  (2) Any representation or warranty made by Buyer in this Agreement is false or misleading in 

any material respect as of the time made. 
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  (3) Any report, certificate or other document furnished by Buyer to Seller pursuant to this 

Agreement is intentionally false or misleading in any material respect at the time furnished. 

 

  (4) The filing by Buyer of a petition for the appointment of a receiver or trustee with respect to 

Buyer or any of its property. 

 

  (5) The making by Buyer of a general assignment for the benefit of creditors. 

 

  (6) The entry of an order for relief under any state or federal bankruptcy or other insolvency 

statutes. 

 

  (7) The filing by Buyer of an insolvency proceeding with respect to Buyer or any proceeding 

with respect to Buyer for compromise, adjustment or other relief under the laws of any country or state relating to 

relief of debtors. 

 

 (b) Seller Default.  Any one or more of the following shall, if not cured within the period of time 

specified for cure (which shall not be less than thirty (30) days following Seller’s receipt of a written notice from 

Buyer or its agent asserting that Seller is in breach of one or more of the following (each a “Seller Default 

Notice”), constitute a material default by Seller under this Agreement (each a “Seller Default”): 

 

  (1) Default by Seller in the due and punctual payment, performance or observance of any 

material obligation or material covenant of Seller under this Agreement other than Seller’s covenants in Section 11 

or otherwise related to Seller’s failure to perform in connection with a Closing, for which Buyer’s remedies are set 

forth in Section 12(b) (to avoid doubt, all indemnification obligations of Seller, as well as obligations to pay to 

Buyer, or reimburse Buyer for, monetary amounts, are “material obligations”). 

 

  (2) Any representation or warranty made by Seller in this Agreement is false or misleading in 

any material respect as of the time made. 

 

  (3) Any report, certificate or other document furnished by Seller to Buyer pursuant to this 

Agreement is intentionally false or misleading in any material respect at the time furnished. 

 

  (4) The filing by Seller of a petition for the appointment of a receiver or trustee with respect to 

Buyer or any of its property. 

 

  (5) The making by Seller of a general assignment for the benefit of creditors. 

 

  (6) The entry of an order for relief under any state or federal bankruptcy or other insolvency 

statutes. 

 

  (7) The filing by Seller of an insolvency proceeding with respect to Seller or any proceeding 

with respect to Seller for compromise, adjustment or other relief under the laws of any country or state relating to 

relief of debtors. 

 

 (c) Default Notices to Buyer.  At any time that there exists a default by Buyer in the due and punctual 

payment, performance or observance of any obligation of Buyer under this Agreement, Seller may give Buyer a 

written notice, indicated to be a “Buyer Default Notice” under this Section, identifying such default and specifying 

a period of time for cure of the same (which shall not be less than 30 days). 

 

 (d) Remedies for Buyer Defaults.  Except as otherwise expressly provided to the contrary in this 

Agreement (for example, in the last sentence of this subsection), if a Buyer Default exists and is not cured 
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following the delivery of a Buyer Default Notice and the expiration of the cure period described above, then Seller 

may, until such time as the applicable Buyer Default has been cured, as its sole remedies for such Buyer Default:  

(1) recover from Buyer any sums of money that are due and payable by Buyer to Seller under this Agreement as 

well as any damages that may be provable by Seller as a result of Buyer’s breach of its obligations under this 

Agreement (excluding any special, exemplary, consequential, speculative or punitive damages); or (2) commence 

an action for specific performance or other equitable relief against Buyer with respect to the applicable Buyer 

Default.  Notwithstanding the foregoing, if any Buyer Default has occurred and is continuing on the date of a 

scheduled Closing, Seller will have, in addition to the foregoing, the remedies provided for in Section 12.(a) above. 

 

 (e) Default Notices to Seller.  At any time that there exists a default by Seller in the due and punctual 

payment, performance or observance of any obligation of Seller under this Agreement, Buyer may give Seller a 

written notice, indicated to be a “Seller Default Notice” under this Section, identifying such default and specifying 

a period of time for cure of the same (which shall not be less than 30 days). 

 

 (f) Remedies for Seller Defaults.  Except as otherwise expressly provided to the contrary in this 

Agreement (for example, Section 3 above and in the last sentence of this subsection), if a Seller Default exists and 

is not cured following the delivery of a Seller Default Notice and the expiration of the cure period described above, 

then Buyer may, until such time as the applicable Seller Default has been cured, as its sole remedies for such Seller 

Default:  (1) recover from Seller any sums of money that are due and payable by Seller to Buyer under this 

Agreement as well as any damages that may be provable by Buyer as a result of Seller’s breach of its obligations 

under this Agreement (excluding any special, exemplary, consequential, speculative or punitive damages); or (2) 

commence an action for specific performance or other equitable relief against Seller with respect to the applicable 

Seller Default.  Notwithstanding the foregoing, if any Seller Default has occurred and is continuing on the date of a 

scheduled Closing, Buyer will have, in addition to the foregoing, the remedies provided for in Section 12.(b) above. 

 

 (g) Remedies for Certain Seller Development Defaults.  Except as otherwise expressly provided to the 

contrary in this Agreement (for example in the last sentence of this subsection), if a Seller Default exists and is not 

cured following the delivery of a Seller Default Notice and the expiration of the cure period described above, and 

such Seller Default is with respect to a breach of Seller’s covenants in Sections 15(c), (d), (e) and/or (h) below, then 

Buyer may, until such time as the applicable Seller Default has been cured, in addition to the remedies provided 

above in subparagraph 13(f), enter upon the Retained Property and perform or cause to be performed any or all of 

Seller’s covenants to be performed pursuant to Sections 15.(c), (d), (e) and/or (h), Seller hereby granting an 

irrevocable license to Buyer and its agents, representatives, consultants, contractors and subcontractors to enter 

upon the Retained Property to complete same only to the extent Buyer has the foregoing self-help remedies 

available to it pursuant to this subparagraph, which license will automatically terminate with no further action 

required by either Party once Seller has satisfied in all material respects its obligations pursuant to Sections 15(c), 

(d), (e) and/or (h) below.  If Buyer properly effects the foregoing self-help remedies, Buyer will be entitledentitle to 

recover from Seller 125% of all of Buyer’s costs reasonably incurred in connection therewith (such 25% surplus 

representing agreed upon fair compensation for Buyer’s administrative burdens), the amount of such costs to be 

paid by Seller to Buyer within fifteen (15) days of Seller’s receipt of written evidence reasonably satisfactory to 

Seller of the amount of the same (and if not so timely paid may, at Buyer’s option, be credited to the Purchase Price 

payable at the subsequent Closing(s) until paid). 

 

 (h) Enforcement.  As the remedy at law for the breach of any of the terms of this Agreement may be 

inadequate, each enforcing Party shall have the right of temporary and permanent injunction, specific performance 

and other equitable relief that may be granted in any proceeding brought to enforce any provision hereof or thereof, 

without the necessity of proof of actual damage or inadequacy of any legal remedy. 

 

14. Indemnification and Exculpation of Seller. 
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 (a) No Liability.  In no event shall Seller have any liability in connection with the demolition, 

environmental remediation and/or construction of improvements at the Property as a result of, or arising from, any 

approvals relating thereto given or withheld (or the right to give or withhold such approvals) pursuant to this 

Agreement, or as a result or arising from any other right to review, comment on or evaluate any plans, drawings, 

specifications or other documents in connection with the construction and development of improvements upon 

portions of the Property.  In no event shall any such review, approval, comment or evaluation by Seller relieve 

Buyer of any liability or responsibility under this Agreement, it being understood that Buyer is at all times 

ultimately relying on Buyer’s skill, knowledge and professional training and experience in preparing (or causing the 

preparation of) any plans, drawings, specifications or other documents.  Buyer further waives and releases any 

Claims or other remedies of any kind whatsoever against Seller or any Seller Indemnitees for property damage and 

bodily or personal injuries to Buyer or any of Buyer’s Related Parties (or any other party entering the Property on 

behalf of or at the direction of Buyer) arising out of Buyer’s development activities or entrance into or onto, or use 

in any manner of, the Property. but excluding any Claim arising in whole or in part out of the gross negligence or 

willful misconduct of Seller or any Seller Indemnitees.  

 

 (b) Indemnities.  Buyer shall at all times hereafter indemnify, save, defend and hold Seller and all of 

the Seller Indemnitees harmless from all Claims arising out of or in any way relating, in whole or in part, to actions 

undertaken in connection with the entering in, on or across any of the Property by Buyer, any of Buyer’s Related 

Parties or any other party on behalf of or at the direction of Buyer at any time prior to Buyer’s acquisition of title 

thereof, EVEN IF SUCH CLAIMS WERE CAUSED BY THE CONTRIBUTORY OR PARTIAL 

NEGLIGENCE OF SELLER OR ANY SELLER INDEMNITEES, but excluding any Claim arising in whole 

or in part out of the sole or gross negligence or willful misconduct of Seller or any Seller Indemnitees.  

 

The foregoing indemnities given by Buyer shall in no event cover Claims arising (i) from Seller’s or any Seller 

Indemnitees’ sole or gross negligence or willful misconduct, (ii) from a condition which arises entirely during the 

period of time beginning on the Contract Date and ending on the date that Buyer acquires title to the applicable 

portion of the Property, or (iii) from a condition which arises entirely after any transfer by Buyer of such portion of 

the Property to a bona fide third-party purchaser as contemplated by the proposed residential development to take 

place at the Property. 

 

 (c) Survival.  The rights and obligations of the Parties set forth in this Section 14 shall survive the 

Closings of the transactions contemplated hereby or any termination of this Agreement. 

 

15. Development Covenants of Seller.  For so long as this Agreement is in force or effect (and in the event of 

partial termination, then the following shall apply only to the portion of the Land to which this Agreement is still in 

effect with respect thereto): 

 

 (a) Zoning Entitlement.  Seller will use reasonable efforts to cause the Zoning Entitlement to be 

created by December 15, 2012, but shall have no obligation to cause the same to be created, and provided that 

Buyer reasonably cooperates with such efforts by Seller (including, without limitation, acting as the official 

applicant for the same), Buyer’s only recourse in the event the Zoning Entitlement has not been created by this date 

will be to terminate this Agreement as provided in Section 3 above notwithstanding anything to the contrary in this 

Agreement. 

 

 (b) Road Network and Storm Collection Devices Work.  Seller will retain ownership of and 

responsibility for the Existing Road Network and Storm Collection Devices; provided, however, that 

notwithstanding the foregoing, Seller shall not be responsible for damages caused by Buyer or Buyer’s contractors 

or such contractors’ subcontractors, but will remain responsible for any damage related to the construction of the 

parks and other improvements by City paid contractors, and for the ongoing maintenance thereof, in a clean and 

neat appearance, and in all material respects not less attractive in presentation, or less functional, than other roads 

and storm collection devices owned by Seller as of the Contract Date.  As soon as practicable after the Contract 
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Date, and in any event prior to March 31, 2013, Seller will perform or cause to be performed the following with 

respect to the Existing Road Network, the Storm Collection Devices and the existing water distribution system at 

the Sixteen Acre Parcel:  cause all of the foregoing to be in good working order prior to the First Closing Date and 

as soon as practicable thereafter (i) cause the Existing Road Network to be Complete except for curbs, gutters and 

topping, and (ii) cause the Storm Collection Devices and the then existing water distribution system at the Sixteen 

Acre Parcel to be complete and fully functional in all material respects.  Once not less than 95% of the single-

family residences contemplated by the Land Plans have been completed, Seller will perform or cause to be 

performed the following to all public roads located on or contiguous to the Property (i.e., “top” such public roads) 

as soon as practicable after such completion:  application of final layer of asphalt and applicable road striping in the 

manner customarily performed by or on behalf of Seller with respect to public roads with the city limits of the City 

of Dunwoody, Georgia. 

 

 (c) 1.4 Acre Park.  Seller will construct or cause the construction of a public park approximately 1.4 

acres in size in generally the location of the park shown on the Land Plans as the “1.4 Acre Park” and not materially 

dissimilar to that shown on the Exhibit “H-1” attached hereto.  Such construction will include the removal of any 

existing infrastructure at the location of this park.  Seller will work with Buyer prior to the First Closing in 

connection with a design for this park, including, without limitation, landscaping, hardscaping, and other design 

elements such as playgrounds and benches, but the design for this park will be as reasonably determined by Seller; 

provided, however, if agreements of the Parties are reached prior to the First Closing in connection with a design 

for this park, such agreements will be documented via a supplement to this Agreement and the construction of this 

park will be substantially in accordance with such design agreements unless Buyer otherwise consents in writing to 

one or more variances thereto.  The grading and planting of grass for this park will be completed by March 1, 2013, 

the final construction of this park will be completed by November 1, 2013, and this park will be open to the public 

by November 1, 2013, or as soon as practicable after such date, and will remain so thereafter unless the Parties 

agree in writing otherwise.  Seller will maintain this park, or cause this park to be maintained, in clean and neat 

appearance, and in all material respects not less attractive in presentation to the condition of other parks owned by 

Seller as of the Contract Date. 

 

 (d) 1.9 Acre Park.  Seller will construct or cause the construction of a public park approximately 1.9 

acres in size in generally the location of the park shown on the Land Plans as the “1.9 Acre Park” and not materially 

dissimilar to that shown on the Exhibit “H-2” attached hereto.  Such construction will include the removal of any 

existing infrastructure at the location of this park.  Seller will work with Buyer prior to the First Closing in 

connection with a design for this park, including, without limitation, landscaping, hardscaping, and other design 

elements such as playgrounds and benches, but the design for this park will be as reasonably determined by Seller; 

provided, however, if agreements of the Parties are reached prior to the First Closing in connection with a design 

for this park, such agreements will be documented via a supplement to this Agreement and the construction of this 

park will be substantially in accordance with such design agreements unless Buyer otherwise consents in writing to 

one or more variances thereto.  The grading and planting of grass for this park will be completed by March 1, 2013, 

the final construction of this park will be completed by April 1, 2014, and this park will be open to the public by 

April 1, 2014, or as soon as practicable after such date, and will remain so thereafter unless the Parties agree in 

writing otherwise.  Seller will maintain this park, or cause this park to be maintained, in clean and neat appearance, 

and in all material respects not less attractive in presentation to the condition of other parks owned by Seller as of 

the Contract Date. 

 

 (e) Linear Park Network.  Seller will construct or cause the construction of the linear park network as 

generally depicted on the Exhibit “H-3” attached hereto.  Such construction will include the removal of any 

existing infrastructure at the location of this park.  Seller will work with Buyer prior to the First Closing in 

connection with a design for this park, including, without limitation, landscaping, hardscaping, and other design 

elements such as benches, lighting, signage and pet stations, but the design for this park will be as reasonably 

determined by Seller; provided, however, if agreements of the Parties are reached prior to the First Closing in 

connection with a design for this park, such agreements will be documented via a supplement to this Agreement 
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and the construction of this park will be substantially in accordance with such design agreements unless Buyer 

otherwise consents in writing to one or more variances thereto.  The final construction of this park will be 

completed by March 1, 2013, and this park will be open to the public by March 1, 2013, or as soon as practicable 

after such date, and will remain so thereafter unless the Parties agree in writing otherwise.  Seller will maintain this 

park, or cause this park to be maintained, in clean and neat appearance, and in all material respects not less 

attractive in presentation to the condition of other parks owned by Seller as of the Contract Date. Buyer 

acknowledges that Buyer will be responsible for the construction of all sidewalks abutting the Property as well as 

any other sidewalks described in Section 16 below, and also for improvements to portions of this park located 

within any gated areas at the Project, and Seller will be responsible for the construction of up to 12 foot wide paths 

adjacent to portions of the Retained Property (including, without limitation, the foregoing linear park, commercial 

area, and 1.4 acre park) all as depicted on the Land Plans or as otherwise noted in the Zoning Entitlement.  

 

 (f) Drainage Area on 16 Acre Parcel.  Seller will retain ownership of and responsibility for the 

“Drainage Area” on the Sixteen Acre Parcel as depicted on the Land Plans, including all pipes and structures within 

this area or located within Seller-owned rights-of-way.  Buyer acknowledges that Buyer is responsible for installing 

and maintaining BMP’s in accordance with Legal Requirements to keep this drainage area reasonably free of 

additional sediment and debris.  The drainage area at the Sixteen Acre Parcel was designed and installed based on a 

more intensive use than the proposed uses of the Property as contemplated by the Land Plans, and as a result of the 

foregoing and the reduction of impervious surfaces and reduced water flows at the applicable portions of the 

Property, the Parties do not anticipate that any further studies or modifications will need to be made to this drainage 

area and facilities related thereto.  Notwithstanding the foregoing, Seller may, if Seller believes it to be 

economically and environmentally feasible to do so, reduce the overall size of the detention pond located on the 

Sixteen Acre Parcel for the purpose of creating additional linear park space near the entrance of Dunwoody Park 

Drive provided that such reduction can be effected without violating any Legal Requirements applicable thereto.  

The extent to which the size of this detention pond is reduced will be determined in the sole discretion of Seller, 

although Seller will consult with Buyer in connection with Seller’s reduction efforts.  If there is such a reduction in 

size of this detention pond and Seller creates one or more platted lots for development, Seller will first offer in 

writing to sell such lot or lots to Buyer for $60,000.00 each, and will only sell such lot orof lots to another party if 

Buyer does not agree to purchase such lot or lots within thirty (30) days after Buyer’s receipt of such written offer, 

and/or does not purchase such lot or lots, in the same manner as portions of the Sixteen Acre Parcel are to be sold to 

Buyer, within six (6) months after Buyer’s receipt of such written offer. 

 

 (g) Project Signage.  With respect to any entry monuments or directional signage at the Project, if such 

monuments or signage incorporates the branded image of Seller and are approved in writing by Seller prior 

installation (“Approved Signage”), then Seller will reimburse Buyer for one-half of the cost of any such 

monuments or signage, but not to exceed $30,000.00 in the aggregate, such reimbursement to occur within thirty 

(30) days after the later of (1) the installation/construction of any such Approved Signage, and (2) Seller’s receipt 

of evidence reasonably satisfactory of the actual cost incurred by Buyer to acquire such Approved Signage (i.e., the 

actual cost of the Approved Signage only, and in no event any costs incurred by Buyer to install/construct the 

same).  Other than as provided above in this subsection, Buyer shall be responsible for the cost to design, acquire 

and install/construct all monuments and other signage at the Project. 

 

 (h) 5 Acre Park.  Seller will construct or cause the construction of a public park approximately 5 acres 

in size in generally the location of the park shown on the Land Plans as the “5 Acre Park” and not materially 

dissimilar to that shown on the Exhibit “H-4” attached hereto.  Such construction will include the removal of any 

existing infrastructure at the location of this park.  Seller will work with Buyer prior to the First Closing in 

connection with a design for this park, including, without limitation, landscaping, hardscaping, and other design 

elements such as playgrounds and benches, but the design for this park will be as reasonably determined by Seller; 

provided, however, if agreements of the Parties are reached prior to the First Closing in connection with a design 

for this park, such agreements will be documented via a supplement to this Agreement and the construction of this 

park will be substantially in accordance with such design agreements unless Buyer otherwise consents in writing to 

-248-

#M.2.



31 

 

one or more variances thereto.  The final construction of this park will be completed by May 31, 2015, and this park 

will be open to the public by May 31, 2015, or as soon as practicable after such date, and will remain so thereafter 

unless the Parties agree in writing otherwise.  Seller will maintain this park, or cause this park to be maintained, in 

clean and neat appearance, and in all material respects not less attractive in presentation to the condition of other 

parks owned by Seller as of the Contract Date. 

 

 (i) Potential Relocation of Pernoshal Road.  No sooner than 2023, Seller will attempt to relocate 

Pernoshal Road to an area along the southern property line of the portion of the Property being sold to Buyer out of 

the Nineteen Acre Parcel such that it is connected with existing pavement to the Property at the entrance to Buyer’s 

gated community as constructed.  The failure of such a relocation to occur will not give rise to any rights or 

remedies of Buyer against Seller under this Agreement or otherwise at law or in equity. 

 

 (j) Trail Network.  Seller will construct or cause the construction of a trail network which connects 

portions of the Retained Property located on the Sixteen Acre Parcel with portions of the Retained Property located 

on the Nineteen Acre Parcel.  The design and location for this trail network will be as determined by Seller in its 

sole and absolute discretion, but in any event will have a width of not less than approximately eight (8) feet and will 

not encroach upon any of the portion of the Nineteen Acre Parcel to be sold to Buyer and will not materially deviate 

from the planned location as shown on the Exhibit “H-5” attached hereto.  Once completed, Seller will use 

reasonable efforts to connect this trail to Brook Run Park, but the failure of Seller to so connect this trail will not 

give rise to any rights or remedies of Buyer against Seller under this Agreement or otherwise at law or in equity. 

 

 (k) Suspension of Development Activities.  Upon the occurrence and during the continuance of a 

Buyer Default, Seller will have the right, but not any obligation and in addition to any other remedies available to 

Seller as a result of such Buyer Default, to suspend one or more of the development activities of Seller described in 

this Section 15.  In the event of such suspension, the deadline dates for suspended work will be extended on a day-

for-day basis. 

 

 (l) Cost of Development Activities.  Unless otherwise expressly provided to the contrary in this 

Agreement, the cost to design, plan for, construct, maintain, equip and complete the construction of, or to perform, 

the development activities of Seller described in this Section 15 will be the sole responsibility of Seller. 

 

 (m) Remediation of Development Obstacles.  If identified by Buyer in a written notice delivered to 

Seller on or before July 31, 2012, Seller will cure to the reasonable satisfaction of Buyer any of the following:  any 

matters with respect to the Property (including, without limitation, title and survey matters [whether or not 

Permitted Encumbrances], and/or the physical, geological, or environmental conditions of the Property and/or any 

improvements on or serving the same and/or its infrastructure) that Buyer desires corrected and that cost 

$25,000.00 or more to correct.  Alternatively, if Seller cannot cure, or chooses not to cure in a written notice 

delivered to Buyer on or before August 31, 2012, any such matters within a reasonable amount of time following 

such date, the Purchase Price will be equitably reduced based on the reasonably anticipated cost to be incurred by 

Buyer to cure the same, but in no event will any such reduction be more than $750,000.00.  If the anticipated cost to 

cure such matters exceeds $750,000.00 and Seller elects in writing not to cure such matters, Buyer may terminate 

the Agreement with respect to the portion of the Sixteen Acre Parcel to be sold to Buyer (if matters to be cured 

affect such portion) or the portion of the Nineteen Acre Parcel to be sold to Buyer (if matters to be cured affect such 

portion), or in its entirety if matters to be cured affect both such portions, by giving Seller written notice thereof 

within thirty (30) days after Buyer’s receipt of such election notice, in which case the Earnest Money or the Pro 

Rata Earnest Money, as applicable, will be returned to Buyer within five (5) business days thereafter and the Parties 

shall have no further rights or obligations under this Agreement except those that expressly survive a termination of 

the same including, without limitation, rights and obligations continuing in full force and effect to the extent not 

affected by Buyer’s termination of this Agreement pursuant to this subparagraph. 
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 (n) Development of Retained Property.  Buyer will include in its application for the Zoning 

Entitlement a listing of uses of the Retained Property to be prohibited by the Zoning Entitlement, and all such 

prohibited uses as reflected in the Zoning Entitlement actually created are herein referred to as the “Restricted 

Uses”.  Prior to any sale of all or any portion of the Retained Property, Seller will file of record in DeKalb County, 

Georgia an instrument identifying the Restricted Uses and prohibiting the same by owners or operators of all or any 

portions of the Retained Property, which instrument will be in form and content reasonably acceptable to the Parties 

and in any event will provide for a termination of the prohibitions against all of the Restricted Uses on the earlier of 

(i) the date on which all residential dwellings developed at the Sixteen Acre Parcel portion of the Project have been 

constructed and sold at least once, or (ii) the date that is seventh annual anniversary of the creation of the Zoning 

Entitlement.  As of the Contract Date, Seller has identified the following as preferred uses for portions of the 

Retained Property:  restaurant use and retail use.  Notwithstanding the immediately preceding sentence, Seller shall 

have no obligation to use, or cause the use of, any portion of the Retained Property for any of such preferred uses.  

Finally, Seller will include a commercial designation for the portions of the Retained Property identified as 

“Commercial Areas” or “Commercial Tract” on the Land Plans in Seller’s planned commercial zoning application. 

 

16. Development Covenants of Buyer.  For so long as this Agreement is in force or effect (and in the event of 

partial termination, then the following shall apply only to the portion of the Land to which this Agreement is still in 

effect with respect thereto): 

 

 (a) Sidewalk Construction and Drainage Area Responsibility.  Buyer shall construct sidewalks to the 

specific widths as shown on Exhibit “H”, and any other sidewalks identified as a Buyer construction obligation on 

the Land Plans and/or the Zoning Entitlement, which construction shall be completed no later than April 301, 2014.  

Buyer will be responsible for installing and maintaining BMP’s in accordance with Legal Requirements to keep this 

drainage area reasonably free of additional sediment and debris. 

 

 (b) Public Areas Hardscapes and Landscape Elements.  For the avoidance of doubt, the Parties 

acknowledge and agree that Buyer will have no responsibility for the construction or installation of hardscapes and 

landscape elements on property not owned by Buyer including, without limitation, any of the Retained Property. 

 

 (c) Construction of Residential DwellingsResidences/Units at the Property.  Provided the following is 

not prohibited by the Zoning Entitlement, Buyer will construct no more than 125 owner-occupied single-family 

residential dwellings at the Property, Buyer acknowledging that the actual number of such dwellings that may 

eventually be constructed at the Property will be subject to the Zoning Entitlement, and Seller and Buyer 

acknowledging that if the Zoning Entitlement allows only something less than 70 lots on the portion of the Property 

located on the Sixteen Acre Parcel, or something less than 36 lots on the portion of the Property located on the 

Nineteen Acre Parcel, Buyer may in good faith determine that it is financially unfeasible to complete Buyer’s 

planned development of the Property and exercise the remedies expressly provided to Buyer in this Agreement as a 

result thereof.  

 

 (d) Housing Unit Elevation Plans.  Provided that the same do not conflict with, and/or violate, any 

Legal Requirements applicable thereto and/or the Zoning Entitlement, the elevations of the owner-occupied single-

family dwellings shall be substantially similar to those identified in the Exhibit “I” attached hereto, which 

elevations may be modified with the prior written consent of Seller provided that any such modifications do not 

conflict with, and/or violate, any Legal Requirements applicable thereto and/or the Zoning Entitlement.  Materials 

used for the exterior of such dwellings may include brick, stone, cement siding, hard coat stucco, or any 

combination thereof provided that the foregoing does not conflict with, and/or violate, any Legal Requirements 

applicable thereto and/or the Zoning Entitlement.  Buyer will not use, or allow the use of, composite board siding, 

vinyl siding, EFIS stucco or other non-durable exterior materials in the construction/renovation of any such 

dwellings at the Property.  Buyer shall us its best efforts to incorporate brick elements into the exteriors of all such 

dwellings constructed at the Property. 
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 (e) Limitation of Housing DwellingsResidences/Units on Key Roads.  No more than three (3) owner-

occupied single-family dwellings constructed adjacent to Key Roads shall have front-loaded garages. 

 

 (f) No Side-By-Side Townhomes.  Buyer will not construct, or permit the construction of, any side-by-

side townhouses on any portion of the Property; provided, however, both “Gates on Woodlawn” paired homes and 

“Woodstock Downtown Bailey” paired homes as depicted in the Land Plans and/or the Zoning Entitlement will be 

allowed at the Project as long as the exterior elevations of a paired home is sufficiently varied from its adjacent 

home. 

 

 (g) Breakdown of Housing Types; Limitation of Private Amenities.  The Land Plans contemplate a 

variety of owner occupied single-family dwellings being constructed at the Project.  Buyer shall submit to Seller 

prior to the First Closing an initial breakdown of the variety and placement of all such dwellings for acceptance by 

Seller, but such variety and placement can thereafter be modified with the prior written consent of Seller, which 

consent will not be unreasonably withheld, conditioned or delayed.  In no event will Buyer construct, or permit the 

construction of, more than two (2) private amenity facilities at the Project. 

 

 (h) Covenants Regarding Construction Activities at the Property.  Intentionally omitted. 

 

 (i) Rights of Way Construction Requirements.  All alterations and excavations within the rights-of-

way at the Project must be pursuant to plans, calculations, and technical specifications prepared by a professional 

engineer licensed to practice in the State of Georgia, and approved by the appropriate staff of Seller, pursuant to 

conditions of zoning (if any) and standards set forth or promulgated under the Zoning Entitlement and, when 

applicable, all other Legal Requirements, including, but not limited to, the standards of any Governmental 

Authority having jurisdiction over such rights-of-way. 

 

 (j) Suspension of Development Activities.  Upon the occurrence and during the continuance of a 

Seller Default, Buyer will have the right, but not any obligation and in addition to any other remedies available to 

Buyer as a result of such Seller Default, to suspend one or more of the development activities of Buyer described in 

this Section 16.  In the event of such suspension, the deadline dates for suspended work will be extended on a day-

for-day basis. 

 

 (k) Cost of Development Activities.  Unless otherwise expressly provided to the contrary in this 

Agreement, the cost to design, plan for, construct, maintain, equip and complete the construction of, or to perform, 

the development activities of Buyer described in this Section 16 will be the sole responsibility of Buyer. 

 

17. Condemnation.  If all or any material portion of the Property is condemned or taken, or threatened to be 

condemned or taken, by any Governmental Authority, Seller shall give Buyer immediate notice thereof with a 

complete description of all relevant information and complete copies of all relevant documentation.  Within thirty 

(30) days of such Notice, Buyer may elect to either:  (i) terminate this Agreement with respect to all or the affected 

portion of the Property by written notice to Seller within thirty (30) days of Buyer’s receipt of such Notice 

(whereupon the Purchase Price shall be adjusted for lots or acreage not purchased in accordance with Section 5); or 

(ii) collect all awards from any condemnation and keep this Agreement in full force and effect, in which case Seller 

shall promptly execute all documents reasonably required by Buyer to assign Seller’s rights therein to Buyer.  For 

purposes of this Section, the phrase “material portion of the Property” will mean the taking of any of the following 

portions of the Property:  (1) any portion of any lot (or planned lot depicted on the Land Plans) that would 

materially affect Buyer’s planned construction of any improvements thereon or Buyer’s projected sales price 

thereof; (2) any portion of the Property the loss of which materially and adversely affects access thereto or visibility 

thereof; or (3) any portion of the Property the loss of which Buyer reasonably believes will materially and adversely 

affect the overall development, appearance or sales (including slowing of sales or lowering of sales prices) at either 

the Nineteen Acre Parcel or the Sixteen Acre Parcel (in which case Buyer shall have the option to terminate this 

Agreement as to the entire such parcel). 
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18. Force Majeure.  If either Party shall be delayed or hindered in, or prevented from, the performance of any 

act required hereunder by reason of any Force Majeure event, then performance of such act shall be excused for the 

period of the delay and the period for the performance of any such act shall be extended for a period equivalent to 

the period of such delay.  The provisions of this Section shall not apply to nor operate to excuse Buyer or Seller 

from the payment of amounts due to the other Party strictly in accordance with the terms of this Agreement.  Each 

Party shall promptly notify the other Party of any Force Majeure delay as soon as practicable after the same has 

been identified. 

 

19. Brokers.  Buyer and Seller represent, warrant and agree that no real estate commissions, finders’ fees, or 

brokers’ fees have been or will be incurred in connection with the sale of the Property by Seller to Buyer.  In the 

event of a real estate commission claim, Buyer shall indemnify, defend and hold Seller and all Seller Indemnitees 

harmless from any claim, liability, obligation, cost or expense (including attorneys’ fees and expenses) for fees or 

commissions relating to Buyer’s purchase of the Property asserted against Seller by any broker or other person 

claiming by, through or under Buyer or whose claim is based on Buyer’s acts.  In the event of a real estate 

commission claim, Seller shall indemnify, defend and hold Buyer harmless from any claim, liability, obligation, 

cost or expense (including attorneys’ fees and expenses) for fees or commissions relating to Buyer’s purchase of the 

Property asserted against Buyer by any broker or other person claiming by, through or under Seller or whose claim 

is based on Seller’s acts.  The rights and obligations of the Parties set forth in this Section shall survive all Closings 

and any termination of this Agreement. 

 

20. Recovery of Costs and Fees.  Any Party who is the prevailing party in any legal proceeding against the 

other Party brought under or with respect to this Agreement or the transaction contemplated hereby shall be 

additionally entitled to recover court costs and reasonable attorneys’ fees and expenses (at trial and on appeal) from 

the non-prevailing party as awarded by court.  For purposes of this Section, a Party shall be considered to be the 

“prevailing party” to the extent that (1) such Party initiated the litigation and substantially obtained the relief which 

it sought (whether by judgment, voluntary agreement or action of the other Party, trial, or alternative dispute 

resolution process), (2) such Party did not initiate the litigation and did not receive judgment in its favor, but the 

Party receiving the judgment did not substantially obtain the relief which it sought, (3) such Party did not initiate 

the litigation, but received a judgment in its favor, or (4) the other party to the litigation withdrew its claim or action 

without having substantially received the relief which it was seeking.  The rights and obligations of the Parties set 

forth in this Section shall survive all Closings and any termination of this Agreement. 

 

2120. Assignment Restrictions.  Buyer shall not, and shall not have the right to, assign this Agreement or any of 

Buyer’s interest in, or rights under, this Agreement, or permit a Change in Ownership (as defined below), without 

obtaining the prior written consent of Seller, which consent may be withheld by Seller in Seller’s sole and absolute 

discretion; provided, however, that notwithstanding any provision of this Agreement to the contrary, if Buyer is not 

then in default under this Agreement and provided that Buyer notifies Seller in writing of such assignment not less 

than five (5) business days before the scheduled date of the applicable Closing, Buyer shall be permitted to assign 

in good faith its rights under this Agreement without first obtaining Seller’s consent thereto to (1) any entity under 

the Control (as defined below) of Buyer or any of Buyer’s managers, executive officers, and/or shareholders as of 

the Contract Date, or (2) any Affiliate (as hereinafter defined) of Buyer.  The term “Change in Ownership” will 

mean any direct or indirect change in the ownership structure or Control (as defined below) of Buyer including, 

without limitation, any direct or indirect change of beneficial ownership and any change of managing member, 

general partner or other control party, and any agreement to do any of the foregoing, and the term “Affiliate” will 

mean a person or entity that is directly or indirectly, through one or more intermediaries, Controlled by or under 

common Control with the party in question.  As used in the two immediately preceding sentences, the term 

“Control” will mean, with respect to an entity that is a corporation, the right to the exercise, directly or indirectly, 

more than fifty percent (50%) of the voting rights attributable to the shares of the controlled corporation and, with 

respect to an entity that is not a corporation, the possession, directly or indirectly, of the power to direct or cause the 

direction of the management or policies of the controlled entity.  Buyer acknowledges and agrees that (i) any 
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assignment by Buyer in contravention of this Section shall be void and shall not relieve Buyer of Buyer’s 

obligations and liabilities hereunder, and (ii) any assignment of this Agreement permitted hereby shall not relieve 

Buyer from its obligations set forth herein.  No assignment consented to in writing by Seller shall be effective 

unless and until Buyer delivers a fully-executed assignment of this Agreement in which the assignee expressly 

assumes to be bound by this Agreement and to assume, pay and perform all of the duties, obligations, agreements 

and covenants of Buyer under this Agreement from and after the effective date of the applicable assignment.  The 

covenants of Buyer in this Section are “material covenants”. 

 

2221. Notices.  All notices, requests, demands and other communications hereunder shall be in writing and shall 

be (i) delivered by hand, (ii) transmitted by electronic transmission and promptly confirmed by either (a) Federal 

Express (or comparable overnight delivery service) with signature required, or (b) certified mail, return receipt 

requested, (iii) sent prepaid by Federal Express (or a comparable overnight delivery service) with signature 

required, or (iv) sent by the United States mail, certified, postage prepaid, return receipt requested, at the addresses 

and with such copies as designated below.  Any notice, request, demand or other communication delivered or sent 

in the manner aforesaid shall be deemed given and received (as the case may be) when actually delivered by hand 

delivery, electronic transmission (and confirmed as provided above), or overnight courier, or, when sent by United 

States mail, postage prepaid, certified mail, return receipt requested, the earlier of (a) the date of actual delivery, or 

(b) three (3) business days after deposit in the United States mail.  

 

   If to Seller:  City of Dunwoody 

      41 Perimeter Center East, Suite 250 

      Dunwoody, Georgia 30346 

      Attention:  Warren Hutmacher 

 

   With a copy to:  Alison S. Woodrow, Esq. 

      FSB FisherBroyles 

      5023 Buckline Crossing 

      Dunwoody, Georgia 30338 

 

   With a copy to:  City of Dunwoody 

      41 Perimeter Center East, Suite 250 

      Dunwoody, Georgia 30346 

      Attention:  City Attorney 

 

   If to Buyer:  JW Acquisitions, LLC 

      4125 Atlanta Road SE 

      Smyrna, Georgia 30080 

      Attention:  Director of Land Acquisitions 

      Email:  Bryan.Musolf@jwhomes.com 

 

   With a copy to:  JW Acquisitions, LLC 

      4125 Atlanta Road SE 

      Smyrna, Georgia 30080 

      Attention:  General Counsel 

      Email:  Rob.Parker@jwhomes.com 

 

23. Survival.  Except as expressly provided to the contrary in this Agreement (including, without limitation, 

Section 7.(b) above), the terms, conditions and provisions of this Agreement shall be not be merged into any of the 

instruments and documents executed and delivered at any Closing, and shall survive such Closing. 
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24. Run With The Land.  The rights and obligations of the Parties under this Agreement shall run with the 

land. 

 

25. Miscellaneous. 
 

 (a) Time of Essence.  Time is of the essence hereof. 

 

 (b) Time for Performance.  Whenever any determination is to be made or action to be taken on a date 

specified in this Agreement, if such date shall fall upon a Saturday, Sunday or holiday observed by federal savings 

banks in the State of Georgia (each other day being a “business day” for purposes hereof), the date for such 

determination or action shall be extended to the first business day immediately thereafter.  Except as expressly 

noted herein to the contrary, time periods herein referred to shall mean Eastern Standard Time or Eastern Daylight 

Time, as applicable. 

 

 (c) Governing Law.  This Agreement shall be governed by and construed under and in accordance 

with the laws of the State of Georgia without regard to its principles of conflicts of laws.  All obligations of the 

Parties created hereunder are performable in the county where the Property is located. 

 

 (d) Entire Agreement; Modifications.  This Agreement supersedes all prior discussions and agreements 

between Seller and Buyer with respect to the Property and contains the sole and entire understanding between 

Seller and Buyer with respect to the Property.  All promises, inducements, offers, letters of intent, solicitations, 

agreements, commitments, representations and warranties heretofore made between the Parties are merged into this 

Agreement.  This Agreement shall not be modified or amended in any respect except by a written instrument 

executed by or on behalf of each of the Parties. 

 

 (e) Exhibits.  Each and every exhibit referred to or otherwise mentioned in this Agreement is attached 

to this Agreement and is and shall be construed to be made a part of this Agreement by such reference or other 

mention at each point at which such reference or other mention occurs, in the same manner and with the same effect 

as if each exhibit were set forth in full and at length every time it is referred to or otherwise mentioned. 

 

 (f) Captions.  All captions, headings, section and subsection numbers and letters and other reference 

numbers or letters are solely for the purpose of facilitating reference to this Agreement and shall not supplement, 

limit or otherwise vary in any respect the text of this Agreement.  

 

 (g) References.  All references to sections or subsections shall be deemed to refer to the appropriate 

section or subsection of this Agreement.  Unless otherwise specified in this Agreement, the terms “herein,” 

“hereof,” “hereunder” and other terms of like or similar import, shall be deemed to refer to this Agreement as a 

whole, and not to any particular section or subsection hereof. 

 

 (h) Counterparts.  This Agreement may be executed in several counterparts, each of which shall 

constitute an original and all of which together shall constitute one and the same instrument. 

 

 (i) Waiver.  Any condition or right of termination, cancellation or rescission granted by this 

Agreement to Buyer or Seller may be waived by such party.  However, no waiver of any of the foregoing or any 

condition or covenant of this Agreement to be satisfied or performed by a Party shall be deemed to imply or 

constitute a further waiver of the same, or any like condition or covenant, and nothing contained in this Agreement 

nor any act of a Party, except a written waiver signed by such Party, shall be construed as a waiver of any condition 

or covenant to be performed by the other Party. 

 

 (j) Rights Cumulative.  Except as expressly limited by the terms of this Agreement, all rights, powers 

and privileges conferred under this Agreement shall be cumulative and not restrictive of those given by law. 
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 (k) Successors and Assigns.  This Agreement shall be binding upon and inure of the benefit of the 

Parties and their respective heirs, successors and permitted assigns. 

 

 (l) No Site Improvement Work.  The Property shall be delivered to Buyer on an “as-is” basis, and, 

except as otherwise expressly provided to the contrary in this Agreement, Buyer shall be responsible for all site 

improvement work including, but not limited to, (i) earthwork and grading as needed for construction of 

contemplated improvements, (ii) providing on-site, below ground storm water detention, and (iii) extending utilities 

from the boundary line of the Property to individual lots and improvements to be constructed thereon. 

 

 (m) No Third Party Beneficiaries.  There are no third-party beneficiaries, express or implied, of this 

Agreement. 

 

 (n) Legal Construction.  In case any one or more of the provisions contained in this Agreement shall 

for any reason be held to be invalid, illegal, or unenforceable in any respect, such invalidity, illegality, or 

unenforceability shall not affect any other provision hereof, and this Agreement shall be construed as if such 

invalid, illegal, or unenforceable provision had never been contained herein.  Furthermore, in lieu of any such 

invalid, illegal or unenforceable provision, there shall be automatically added to this Agreement a provision as 

similar to such illegal, invalid or unenforceable provision as may be possible and be legal, valid and enforceable. 

 

 (o) Gender and Number.  Words of any gender used in this Agreement shall be held and construed to 

include any other gender, and words in the singular number shall be held to include the plural and vice versa, unless 

the context requires otherwise. 

 

 (p) Rule of Construction.  The Parties acknowledge that the Parties and their respective counsel have 

each reviewed and revised this Agreement, and that the normal rule of construction to the effect that any 

ambiguities are to be resolved against the drafting party shall not be employed in the interpretation of this 

Agreement or any amendments or exhibits hereto. 

 

 (q) Further Assurances.  Seller and Buyer each covenant and agree to sign, execute and deliver, or 

cause to be signed, executed and delivered, and to do or make, or cause to be done or made, upon the written 

request of the other party, any and all agreements, instruments, papers, deeds, acts or things, supplemental, 

confirmatory or otherwise, as may be reasonably required by either Party for the purpose of or in connection with 

consummating the transactions described herein.  This includes, without limitation, any instruments to be filed in 

the real property records of the county in which the Property is located to provide notice of the rights, remedies, 

covenants, conditions, restrictions or other matters set forth in this Agreement, the Land Plans and/or the Zoning 

Entitlement as Seller or Buyer, or both, may elect. 

 

 (r) No Special Relationship.  This Agreement does not and shall not be construed to create a 

partnership, joint venture, relationship of principal and agent, or any other relationship between the Parties except 

the relationship of transferor and transferee specifically established hereby.  Neither Buyer nor Seller shall be 

deemed to be a fiduciary of the other Party. 

 

 (s) Electronic Transmission.  An electronically transmitted copy of a duly executed counterpart of this 

Agreement shall be sufficient to evidence the binding agreement of each Party to the terms hereof and will 

constitute an “original” executed counterpart of this Agreement.  However, each Party agrees to promptly deliver at 

least two (2) multiple originals (or multiple original counterparts, if applicable) of this Agreement to the other Party 

following the delivery of an electronically transmitted copy thereof. 

 

 (t) Reporting Requirements.  Seller and Buyer agree to comply with any and all reporting 

requirements applicable to the transaction which is the subject of this Agreement which are set forth in any Legal 
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Requirement of any Governmental Authority including, without limitation, The Foreign Investment in Real 

Property Tax Act of 1980 and Seller and Buyer further agree upon request to furnish the other party with evidence 

of such compliance. 

 

 (u) Signatory Exculpation.  The signatory(ies) for Buyer is/are executing this Agreement in his/their 

capacity as representative of Buyer and not individually and, therefore, shall have no personal or individual liability 

of any kind in connection with this Agreement and the transactions contemplated by it.  The signatory(ies) for 

Seller is/are executing this Agreement in his/their capacity as representative of Seller and not individually and, 

therefore, shall have no personal or individual liability of any kind in connection with this Agreement and the 

transactions contemplated by it. 

 

 (v) Seller Consent.  Except as expressly set forth to the contrary in this Agreement, any time Seller’s 

consent or approval is required, Seller will not unreasonably delay providing a response to Buyer, but Seller may 

withhold such consent or approval in Seller’s sole and absolute discretion. 

 

 (w) No Reliance.  The Parties represent and acknowledge that in executing this Agreement they do not 

rely upon, and have not relied upon, any representation or statement made by any other Party by any other Party’s 

agents, representatives, or attorneys will regard to the subject matter, basis or effect of this Agreement except as 

specifically provided herein. 

 

 (x) Representatives.  Until the Closing of the sale of the last of the Property to Buyer, each Party will 

designate, by written notice to the other Party from time to time, a representative that will act as such Party’s 

representative for coordination of design and construction matters and shall have authority to render ordinary day-

to-day decisions and furnish information contemplated to be made or furnished by such Party pursuant to this 

Agreement. 

 

 (y) Estoppel Certificates.  Each Party (an “Estoppel Responding Party”) shall, from time to time, 

within fifteen (15) business days after written request by the other Party (a “Requesting Party”), execute and 

deliver to the Requesting Party and/or such third party designated by the Requesting Party a statement in writing 

certifying (1) that, except as may be otherwise specified by the Estoppel Responding Party, (i) this Agreement is in 

full force and effect and unmodified, (ii) the Estoppel Responding Party is not in default in the performance or 

observance of its obligations under this Agreement, and (iii) to the Estoppel Responding Party’s actual knowledge, 

the Requesting Party is no in default in the performance and observance of the Requesting Party’s obligations under 

this Agreement, and (2) as to such other factual matters as the Requesting Party may reasonably request with 

respect to this Agreement, the status of any matter relevant to this Agreement, or the performance or observance of 

the provisions of this Agreement. 

 

 (z) Diligent Performance.  With respect to any duty or obligation imposed on a Party by this 

Agreement, unless a time limit is specified for the performance of such duty or obligation, it shall be the duty or 

obligation of the other Party to commence and perform the same in a diligent and workmanlike manner and to 

complete the performance of such duty or obligation as soon as reasonably practicable after commencement of 

performance. 

 

 (aa) No Personal Liability.  Notwithstanding anything to the contrary set forth in this Agreement, no 

elective or appointed board, commission, agency, officer or employee of Seller, and no person who is, directly or 

indirectly, a partner, member, officer, director, shareholder, trustee, beneficiary, employee or agent of Buyer, shall 

be personally liable for any of the obligations of Seller or Buyer hereunder, and each Party shall look solely to the 

assets of Seller or Buyer (as the case may be) and shall have no recourse against the assets of such other party as 

specified in this subsection. 
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26. Independent Contract Consideration.  Buyer shall deliver to Seller contemporaneously with its delivery 

of this Agreement to Seller, in Immediately Available Funds, the amount of One Hundred Dollars ($100.00) (the 

foregoing amount is herein referred to as the “Independent Contract Consideration”), which amount the parties 

bargained for and agreed to as consideration to Seller for allowing Buyer to exercise various rights prior to the First 

Closing Date.  The Independent Contract Consideration is in addition to and independent of any other consideration 

or payment provided in this Agreement, is non-refundable, and it is fully earned and shall be retained by Seller 

notwithstanding any other provision of this Agreement to the contrary. 

 

[THE REMAINDER OF THIS PAGE IS INTENTIONALLY LEFT BLANK] 
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 IN WITNESS WHEREOF, the Parties have executed and delivered this Agreement effective as of the 

Contract Date. 

 

       BUYER: 

 

JW ACQUISITIONS, LLC, a Georgia limited liability 

company_ 

 

 

 

       By:          

       Name:          

       Title:          

 

       SELLER: 

 

CITY OF DUNWOODY, GEORGIA, a Georgia 

municipal corporation 

 

 

 

       By:          

       Name:          

       Title:          

 

       Attest:         

        Sharon Lowery, City Clerk 

 

EXHIBITS: 

 

Exhibit “A” - Legal Description of Sixteen Acre Parcel 

Exhibit “B” - Legal Description of Nineteen Acre Parcel 

Exhibit “B-1” - Copy of Nineteen Acre Contract 

Exhibit “B-2”  Depiction of 7/31/2012 Nineteen Acre Parcel 

Exhibit “B-3” - Depiction of 7/31/2013 Nineteen Acre Parcel 

Exhibit “B-4” - Depiction of 8/29/2014 Nineteen Acre Parcel 

Exhibit “C” - Depiction of the Property 

Exhibit “D” - Depiction of the Retained Property 

Exhibit “E” - Land Plans 

Exhibit “F” - Annual Minimum Payment Schedule 

Exhibit “G” - Limited Warranty Deed 

Exhibit “H” - Drawings for 1.4 Acre Park 

Exhibit “H-2”  Drawings for 1.9 Acre Park 

Exhibit “H-3”  Depiction of Linear Park Network and Sidewalk Construction 

Exhibit “H-4”  Drawings for 5 Acre Park 

Exhibit “H-5”  Planned location of the Trail Network 

Exhibit “I” - Depictions of Housing Unit Plans for the Project 

Exhibit “J”  Listing of Property Reports 

Exhibit “K”  Closing Affidavit 

 
Project Renaissance – 6-720-2012 Second RevisedRedlined Draft of Acquisition and Development Agreement – City of Dunwoody and JW 

Acquisitions, LLC 

Formatted: Font: Bold
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STATE OF GEORGIA 
CITY OF DUNWOODY  RESOLUTION 2012-07-28 
 
 

A RESOLUTION AUTHORIZING AND APPROVING A DEVELOPMENT 
AGREEMENT BETWEEN THE CITY AND JW ACQUISTIONS, LLC 

 

WHEREAS, by Resolution 2012-04-12, the Mayor and City Council adopted an Urban 
Redevelopment Plan targeting the 35 acre Urban Redevelopment Area 
designated in Resolution 2012-04-10 consisting of a 16-Acre parcel of 
property owned by the City and a 19-Acre property the City has under 
contract to purchase; and 

WHEREAS, pursuant to the Urban Redevelopment Plan, the City of Dunwoody properly 
solicited private companies to present a redevelopment plan for said Urban 
Redevelopment Area in conjunction with its powers under the Urban 
Redevelopment Law; and 

WHEREAS, JW Acquisitions, LLC development plan proposal for Urban Redevelopment 
Area combines the necessary elements present in the City’s Master Plan as 
well as the City’s Urban Redevelopment Plan, and thus the City considers 
JW Acquisition, LLC’s proposal as the most conducive to implement the 
vision of the City’s Urban Redevelopment Plan; and 

WHEREAS, the City approved and adopted a Development Agreement with JW 
Acquisitions, LLC in order to memorialize the process of redevelopment in 
the Urban Redevelopment Area through private-public partnership by 
Resolution 2012-06-20 on June 11, 2012; and 

WHEREAS, subsequent to said adoption, both parties realized that certain provisions of 
the Development Agreement that was adopted were not final versions and 
that certain changes needed to be made, none of said changes being of a 
substantive nature and do not deviate from the fundamental business points 
of the Agreement; and 

WHEREAS, the revised Development Agreement is attached hereto and incorporated 
herein and has been reviewed by the City’s designated legal counsel; now 

THEREFORE, BE IT RESOLVED by the Mayor and Council for the City of 
Dunwoody that the revised Development Agreement between the City of Dunwoody and 
JW Acquisitions, LLC, as attached hereto and incorporated herein by reference, is hereby 
approved and adopted. The City Manager is authorized to execute all documents 
necessary and perform all actions necessary to effect same subject to final review and 
approval by the City Attorney.  Said revised Development Agreement hereby repeals and 
takes the place of the previously adopted Development Agreement and shall be utilized in 
this revised format in all documents requiring its inclusion. 

 
SO RESOLVED AND EFFECTIVE, this 23rd day of July, 2012. 
 

Approved:    

 

 

_______________________ 

Michael G. Davis, Mayor  
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STATE OF GEORGIA 
CITY OF DUNWOODY  RESOLUTION 2012-07-28 
 
 
Attest: 

 

___________________________ 

Sharon Lowery, City Clerk   (Seal) 
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ACQUISITIO	 A	D DEVELOPME	T AGREEME	T 
 

THIS ACQUISITIO	 A	D DEVELOPME	T AGREEME	T (this “Agreement”) is entered into this 
11th day of June, 2012 (the “Contract Date”), between JW ACQUISITIO	S, LLC, a Georgia limited liability 
company (“Buyer”), the CITY OF DU	WOODY, GEORGIA, a Georgia municipal corporation (“Seller”).  
Seller and Buyer may hereinafter be referred to collectively as the “Parties” and individually as a “Party.” 
 

WIT	ESSETH 
 

WHEREAS, Seller owns that approximately 15.9344 acre tract of land located in Land Lot 345 of the 18th 
District, the City of Dunwoody, Georgia and as more particularly described in the Exhibit “A” attached hereto (the 
“Sixteen Acre Parcel”); and 
 

WHEREAS, Seller has a right to purchase all of that approximately 19.14 acre tract of land located in Lot 
344 of the 18th District, the City of Dunwoody, Georgia and as more particularly described in the Exhibit “B” 
attached hereto (the “	ineteen Acre Parcel”) pursuant to that certain contract with Atlanta Healthcare 
Management, L.P. and American Medicorp Development Company (collectively, the “	ineteen Acre Owner”) a 
copy of which is attached hereto as Exhibit “B-1” (the “	ineteen Acre Contract”), a portion of which Seller 
anticipates purchasing prior to July 31, 2012 (the “7/31/2012 	ineteen Acre Parcel”), a portion of which Seller 
anticipates purchasing on or before July 31, 2013 (the “7/31/2013 	ineteen Acre Parcel”), and a portion of which 
Seller anticipates purchasing on or before August 29, 2014 (the “8/29/2014 	ineteen Acre Parcel”), which 
7/31/2012 Nineteen Acre Parcel is more particularly described in the Exhibit “B-2” attached hereto, which 
7/31/2013 Nineteen Acre Parcel is more particularly described in the Exhibit “B-3” attached hereto, and which 
8/29/2014 Nineteen Acre Parcel is more particularly described in the Exhibit “B-4” attached hereto; and 

 
WHEREAS, the Parties intend for Buyer to acquire title to the portions of the Sixteen Acre Parcel and the 

Nineteen Acre Parcel designated as Residential Tracts on the Exhibit “C” and Exhibit “D” attached hereto 
(collectively, the “Land”) and thereafter construct owner-occupied single-family homes, sidewalks, landscaped 
areas, no more than two (2) private amenity facilities and other improvements; and 
 

WHEREAS, the Parties intend for Seller to retain title to the portions of the Sixteen Acre Parcel and the 
Nineteen Acre Parcel other than the Property to be used for parks, green space, civic buildings, drainage facilities, 
roads, commercial buildings, parking, sidewalks, landscaped areas, and other uses as elected by Seller, which 
portions are designated as City Tracts and Commercial Tract on the Exhibit “C” and Exhibit “D” attached hereto 
(collectively, the “Retained Property”); and 
 

WHEREAS, attached hereto as Exhibit “E” are plans (the “Land Plans”) depicting the proposed 
development of the Property by Buyer and certain portions of the Retained Property by or on behalf of Seller (such 
proposed development is herein sometimes referred to as the “Project”); and 

 
WHEREAS, Seller has complied, or intends to comply, with O.C.G.A. Section 36-61-10, and the 

regulations promulgated pursuant thereto (the “URA”), and allowed potential buyers, including Buyer, to bid for 
the Property; and 

 
WHEREAS, Buyer acknowledges that Seller plans to sell the Property, and assign Seller’s rights under this 

Agreement and the Nineteen Acre Contract, if necessary, to an entity created in accordance with applicable 
provisions of the URA (the “Development Authority”). 
 

	OW THEREFORE, for and in consideration of the foregoing premises, the mutual covenants and 
agreements set forth herein, and other good and valuable consideration, all of which each party respectively agrees 
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constitutes sufficient consideration received at or before the execution and delivery hereof, the Parties do hereby 
agree as follows: 
 
1. Recitals.  The above stated recitals are hereby incorporated into and made a part of this Agreement. 

 
2. Definitions.  

 
“Affiliate” will have the meaning given to it in Section 20 below. 

 
 “Agreement” will have the meaning given to it above. 
 
  
 “Buyer” will have the meaning given to it above and will include any assignee pursuant to an assignment 
of the buyer’s rights under this Agreement made in accordance with the terms and provisions of Section 20 below. 
 
 “Buyer-Created Liens” will mean any and all liens and encumbrances (including mechanic’s and 
materialmen’s liens) affecting and/or encumbering the Property and created (whether or not voluntarily or solely) 
by, through or under Buyer or any of Buyer’s Related Parties, whether as a result of such party’s actions, omissions 
or otherwise. 
 
 “Buyer Default” will have the meaning given to it in Section 13.(a) below. 
 
 “Buyer Default 	otice” will have the meaning given to it in Section 13.(a) below. 
 
 “Buyer’s Funds” will have the meaning given to it in Section 11.(c)(1) below. 
 
 “Buyer’s Related Parties” will mean Buyer’s agents and representatives (including, without limitation, 
Buyer’s officers, employees, consultants and contractors). 
 
 “Casualty” will mean events such as fire, flood, tornado, hurricane, earthquake, windstorm, hail or any 
other event which causes damage to the Property. 
 
 “Claims” will mean any and all claims, demands, liabilities, damages, losses, costs, expenses (including, 
without limitation, court costs and attorneys’ fees), actions and causes of action. 
 
 “Closing” will have the meaning given to it in Section 11.(a) below. 
 
 “Complete” will mean with respect to the Existing Road Network the following:  Seller’s remediation of 
any defects in such network that exist as of the Contract Date. 
 
 “Condominium Declaration” will mean that certain Declaration of Condominium for the Shallowford-
Dunwoody Master Condominium by Shallowford-Dunwoody, LLC dated July 31, 2006, recorded in Deed Book 
18993, Page 773, DeKalb County, Georgia records, as amended and restated by Amended and Restated Declaration 
of Condominium for the Shallowford-Dunwoody Master Condominium dated April 17, 2007, recorded in the Deed 
Book 19929, Page 51, DeKalb County, Georgia records, and re-recorded in Deed Book 20160, Page 299, DeKalb 
County, Georgia records, as amended by First Amendment to the Amended and Restated Declaration of 
Condominium for the Shallowford-Dunwoody Master Condominium dated January 5, 2009, recorded in Deed 
Book 21253, Page 664, DeKalb County, Georgia records, as affected by Assignment of Declarant Rights dated July 
22, 2010, recorded in Deed Book 22066, Page 190, DeKalb County, Georgia records. 
 
 “Contract Date” will have the meaning given to it above. 
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 “Control” will have the meaning given to it in Section 21 below. 
 
 “Deed” will have the meaning given to it in Section 11.(b)(1) below. 
 
 “Earnest Money” will mean the $100,000.00 deposit Buyer has delivered to Seller prior to the Contract 
Date, which deposit will be retained by Seller, returned to Buyer, or applied to the payment of a portion of the 
Purchase Price to the extent provided by the terms and provisions of this Agreement. 
 
 “Environmental Laws” will mean all statutes specifically described in the definition of “Hazardous 
Materials” below and all other federal, state, and local environmental health and safety statutes, ordinances, codes, 
rules, regulations, orders and decrees regulating, relating to or imposing liability or standards concerning or in 
connection with Hazardous Materials. 

 
“Existing Road 	etwork” will mean the road beds, gutters and curbs, from curb to curb as they exist at the 

Property as of the Contract Date. 
 
“Final Closing” will mean the Closing of the sale of the last of the Property to Buyer. 

 
 “Final Plat” will mean a final plat of the portion of the Sixteen Acre Parcel to be sold to Buyer pursuant to 
this Agreement substantially in accordance with the Land Plans. 
 
 “Financially unfeasible” will have the meaning given to it in Section 3.(d) below. 
 

“First Closing” will have the meaning given to it in Section 3 below, and the lots to be conveyed to Buyer 
will be those identified in writing by Buyer not less than five (5) days prior to the scheduled date of this Closing. 
 

“First Closing Date” will have the meaning given to it in Section 3 below. 
 
 “Force Majeure” will mean any event (including, without limitation, a Legal Requirement enacted, 
promulgated or issued after the Contract Date) the occurrence of which prevents or delays the performance by 
either Party of any obligation imposed upon it hereunder and is not such Party’s fault (financial inability excepted), 
and the prevention or cessation of which event is beyond the reasonable control of the applicable Party, but 
excluding in any and all events the payment of money. 
 
 “Governmental Authority” will mean any federal, state, county, municipal or other government or any 
governmental or quasi-governmental subdivision, agency, department, commission, board, bureau, court, office or 
instrumentality or any of them. 
 
 “Hazardous Materials” will mean any substance, material, waste, gas or particular matter which is 
regulated by any local governmental authority, the State of Georgia, or the United States Government, including, 
but not limited to, (i) petroleum, (ii) asbestos, (iii) polychlorinated biphenyl, (iv) radioactive material, or (v) any 
“hazardous waste,” “hazardous material,” “hazardous substance,” “extremely hazardous waste,” or “restricted 
hazardous waste” under any provision of Georgia or United States law, including, without limitation, (a) the 
Federal Water Pollution Control Act (the Clean Water Act), 33 U.S.C. §1251 et seq., (b) the Resource Conservation 
and Recovery Act, 42 U.S.C. §6901 et seq., (c) the Comprehensive Environmental Response, Compensation and 
Liability Act, 42 U.S.C. §9601 et seq., or (d) the Hazardous Materials Transportation Act, 49 U.S.C. § 1801 et seq., 
or any other substances or materials which are now or hereafter categorized as hazardous or toxic under any local, 
state or federal law, statute, ordinance, rule or regulation pertaining to environmental or substance regulation, 
contamination, cleanup or disclosure. 
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 “Immediately Available Funds” will mean funds paid by either (i) cashier’s check or certified check 
drawn on a national banking association acceptable to Seller, or (ii) wire transfer of immediately available federal 
funds. 
 
 “Initial Term” will have the meaning given to it in Section 4 below. 
 
 “Key Roads” will mean the roads identified as such on the Land Plans. 
 
 “Land” will have the meaning given to it above.  For avoidance of doubt, this term does not include all of 
the land depicted on Exhibit “C” but only the portions indicated as such to be sold to Buyer.  Once metes and 
bounds descriptions have been obtained for the portions to be sold to Buyer, these descriptions will be added to this 
Agreement via a written supplement signed by the Parties. 
 
 “Land Plans” will have the meaning given to it above and will also include any modifications made 
thereto by written agreement of the Parties after being requested by Buyer and approved by Seller, which approval 
by Seller will not be unreasonably withheld, conditioned or delayed. 
 
 “Legal Requirements” will mean all laws, statutes, ordinances, rules, regulations, orders and requirements 
of Governmental Authorities including, but not limited to, zoning and land use laws, building codes, and 
Environmental Laws. 
 
 “LOI” will mean that certain letter agreement between Seller and John Wieland Homes and 
Neighborhoods dated May 2, 2012, and accepted by John Wieland Homes and Neighborhoods on May 3, 2012. 
 
 “	ineteen Acre Owner” will have the meaning given to it above. 
 
 “	ineteen Acre Parcel” will have the meaning given to it above. 
 
 “7/31/2012 	ineteen Acre Parcel” will have the meaning given to it above. 
 
 “7/31/2013 	ineteen Acre Parcel” will have the meaning given to it above. 
 
 “8/29/2014 	ineteen Acre Parcel” will have the meaning given to it above. 
 
 “Parties” and “Party” will have the meanings given to them above. 
 
 “Permitted Exceptions” will mean any and all of the following to the extent they are of public record and 
affect title to all or any portion of the Property as of the Contract Date:  easements, restrictive covenants, 
agreements, leases, licenses, options, claims, clouds, encroachments, rights, taxes, assessments, fees, mechanics’ or 
materialmen’s liens (inchoate or perfected), liens for federal or state taxes, and any other encumbrances of any 
nature whatsoever, together with matters that would be reflected by an on-the-ground survey of the Property.  This 
term will also mean (i) the matters described on the Exhibit “L” attached hereto, and (ii) any reservations of 
easements for roads, utilities, sewer and storm drainage purposes, and other purposes consistent with Project 
development, in widths and alignment as may be mutually agreed to by the Parties or as reflected in the Land Plans, 
or as identified in the Zoning Entitlement.  This term shall not, however, include any of the following which affect 
title to all or any portion of the Property:  (1) deeds to secure debt, mortgages, liens, financing statements, security 
interests, or any other encumbrances or instruments that secure indebtedness or any monetary obligation of Seller or 
any other party other than Buyer-Created Liens, and Buyer-Created Liens shall constitute Permitted Exceptions; or 
(2) leases, license agreements or other instruments granting a party possessory rights to all or any portion of the 
Property.  
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 “Pro Rata Earnest Money” shall mean (i) with respect to the Sixteen Acre Parcel, $60,000.00, and (ii) 
with respect to the Nineteen Acre Parcel, $40,000.00.  
 
 “Project” will have the meaning given to it above. 
 
 “Property” will mean the Land and all improvements located thereon and all of the following:  (ii) all of 
Seller’s right, title and interest in and to oil, gas, hydrocarbons and other minerals in, on, or under or that may be 
produced from the Land, (iii) any and all rights, titles, powers, privileges, easements, licenses, rights-of-way and 
interests appurtenant to the Land, (iv) all and singular the rights, titles, benefits, privileges, remainders, reversions, 
easements, tenements, hereditaments, interests and appurtenances of Seller pertaining to the Land, including, 
without limitation, any right, title and interest, if any, of Seller (but without warranty whether statutory, express or 
implied) in and to adjacent strips or gores, if any, between the Land and abutting properties not owned by Seller, 
either at law or in equity, in possession or expectancy, but excluding, in any event, any interest of Seller in and to 
adjacent streets, highways, roads, alleys or rights-of-way, and (v) all rights, titles, powers, privileges, interests, 
licenses, easements and rights-of-way appurtenant or incident to any of the foregoing (but without warranty 
whether statutory, express or implied). 
 
 “Property Reports” will mean all geotechnical, soils, engineering, environmental and property condition 
reports and plans and specifications in Seller’s possession or control relating to the Property, other than those 
relating solely to improvements that have been duly removed in accordance with Legal Requirements prior to the 
Contract Date.  Property Reports existing as of the Contract Date are listed on the Exhibit “J” attached hereto. 
 
 “Purchase Price” means $6,370,000.00 for all of the Property, to be payable as provided in Section 5 
below, and subject to any change thereto to the extent expressly provided for by the terms and provisions of this 
Agreement. 
 
 “Release” will mean any spilling, leakage, pumping, pouring, emitting, emptying, discharging, injecting, 
leaching, seeping, dumping, or disposing into the indoor or outdoor environment, including the abandonment or 
discarding of barrels, drums, containers, tanks, or other receptacles containing or previously containing any 
Hazardous Material, or the threat of any of the foregoing. 
 
 “Retained Property” will have the meaning given to it above.  For avoidance of doubt, this term does not 
include all of the land depicted on Exhibit “D” but only the portions indicated as such to be retained by Seller.  
Once metes and bounds descriptions have been obtained for the portions to be retained by Seller, these descriptions 
will be added to this Agreement via a written supplement signed by the Parties. 
 
 “Seller” will have the meaning given to it above. 
 
 “Seller Default” will have the meaning given to it in Section 13.(b) below. 
 
 “Seller Default 	otice” will have the meaning given to it in Section 13.(b) below. 
 
 “Seller Indemnitees” will mean Seller’s partners and/or members and its and such partners’ and/or 
members’ respective agents, officers, partners, trustees, contractors, servants, employees, representatives, affiliates, 
lenders, successors and assigns. 
 
 “Seller’s Related Parties” will mean any of Seller’s, or the Development Authority’s after a valid 
assignment of this Agreement by Seller to the Development Authority, agents, officers, directors, contractors, 
servants, employees or representatives. 
 
 “Sixteen Acre Parcel” will have the meaning given to it above. 
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 “Sketch Plat” will mean a sketch of a final plat of the Sixteen Acre Parcel substantially in accordance with 
the Land Plans. 
 
 “Storm Collection Devices” will mean the network of culverts, drains and underwater pipes which 
collectively gather rain water and move it to a final collection point and which are located at the Sixteen Acre 
Parcel as of the Contract Date. 
 

“Term” will mean the Initial Term together with any extension thereof agreed to in writing by the Parties. 
 
“Transaction Costs” will have the meaning given to it in Section 12(b)(i) below. 
 
“Zoning Entitlement” will have the meaning given to it in Section 3 below. 

 
3. Sale and Purchase; Early Termination Rights; First Closing Conditions Precedent.  
 

(a) Seller agrees to sell the Property to Buyer on the terms and conditions contained in this Agreement, 
and Buyer agrees to purchase the Property from Seller on the terms and conditions contained in this Agreement.  
Notwithstanding anything to the contrary contained in this Agreement, Buyer will have the right, as its sole and 
exclusive remedy, to terminate this Agreement (in whole or in part to the extent a partial termination is expressly 
permitted by this Agreement) by giving Seller written notice thereof prior to July 31, 2012 (subject to this deadline 
date being extended to August 31, 2012 with respect to subpart (4) of this Section by either Party pursuant to a 
written notice thereof to the other Party), or prior to December 15, 2012 if such termination is with respect to 
subpart (5) of this Section, provided that any of the following have occurred and Buyer has reasonably cooperated 
with efforts by Seller to cause the creation of the Zoning Entitlement (including, without limitation, acting as the 
official applicant for the same) (if no such termination notice is delivered to Seller prior to the applicable date, 
Buyer will be conclusively deemed to have waived this right to terminate this Agreement notwithstanding the fact 
that any of the following may have occurred):  (1) a Force Majeure event occurs that renders the Property unusable 
or untenable for residential land development or otherwise causes a material adverse change to the legal, physical, 
environmental, financial or other condition of the Property (or material portion thereof); (2) a Governmental 
Authority imposes Legal Requirements that have, or are expected to have, a material adverse change to the legal, 
physical, environmental, financial or other condition of the Property (or a material portion thereof); (3) Seller 
informs Buyer in writing that it has no intention of honoring Seller’s commitments made in the LOI; (4) the 
Condominium Declaration, or any related restrictions with respect to the development of the Sixteen Acre Parcel in 
existence due to the existence of the Condominium Declaration are still in force or effect; or (5) either a site plan 
specific designation that conforms in all material respects to the Land Plans is not created, or such a site plan 
specific designation that conforms in all material respects to the Land Plans is by created, but stipulations are 
created that relate to the same and Buyer, in good faith, finds it financially unfeasible to complete its planned 
development of the Property; provided, however, if any failure of the foregoing conditions precedent affects all or 
substantially all of either the portion of the Sixteen Acre Parcel or the Nineteen Acre Parcel to be sold to Buyer, 
then Buyer shall have the right, at its election, to terminate this Agreement either in its entirety or only as to all of 
the applicable portion to be sold to Buyer (i.e., if such failure affects a material portion of the Nineteen Acre Parcel 
to be sold to Buyer, Buyer shall have the right to terminate this Agreement in its entirety or only with respect to 
Buyer’s and Seller’s rights and obligations with respect to such portion of the Nineteen Acre Parcel).  

 
(b) If Buyer terminates this Agreement as provided in this Section 3, (A) the Earnest Money (or only 

the Pro Rata Earnest Money with respect to the applicable parcel if Buyer terminates this Agreement only with 
respect to the portion of the Sixteen Acre Parcel or the portion of the Nineteen Acre Parcel to be purchased by 
Buyer) shall be returned to Buyer within five (5) business days after such termination, (B) in the event of a partial 
termination, the Parties’ rights and obligations under this Agreement relating solely to the parcel portion as to 
which this Agreement was terminated shall terminate immediately (the remaining provisions hereof continuing in 
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full force and effect), except those that expressly survive a termination hereof, and (C) in the event of a termination 
of this Agreement in its entirety, the Parties shall have no further rights or obligations under this Agreement except 
those that expressly survive a termination hereof.  In addition to the conditions precedent to Closings set forth in 
Section 11.(g) below, Buyer’s obligation to close the first acquisition of a portion of the Property (the “First 
Closing”) is subject to the satisfaction of the following conditions precedent (the “First Closing Conditions 
Precedent”):  (1) a site plan specific designation is created that conforms in all material respects with the Land 
Plans and the provisions of this Agreement that relate to the design of such site plan prior to its creation with no 
stipulations related to the same that cause Buyer, in good faith, to find it financially unfeasible to complete its 
planned development of the Property (herein called the “Zoning Entitlement”); (2) the Existing Road Network is 
in good working order, and within a reasonable amount of time thereafter Seller will cause the Existing Road 
Network to be Complete except for curbs, gutters and topping; and (3) all Storm Collection Devices located in 
public rights-of-way on or contiguous to the Sixteen Acre Parcel are in good working order, and within a 
reasonable amount of time thereafter Seller will cause such devices to be complete and fully functional in all 
material respects, which will be conclusively deemed to have occurred upon satisfaction of Seller’s covenants in 
Section 15.(b) below with respect to such Storm Collection Devices.  Seller will notify Buyer in writing when all of 
the First Closing Conditions Precedent have been satisfied, and, provided that in good faith Buyer agrees that all of 
the First Closing Conditions Precedent have been satisfied, the First Closing shall take place on the tenth (10th) day 
after the later of (i) Buyer’s receipt of such written notice, and (ii) provided that Buyer or the Development 
Authority has acted as the official applicant of, and otherwise cooperated in all material respects with Seller in 
connection with, the Final Plat, the Final Plat has been approved and recorded with the DeKalb County, Georgia 
land records office (the actual date on which the First Closing occurs is herein referred to as the “First Closing 
Date”); provided, however, if on December 15, 2012, Buyer has received such written notice but the Final Plat has 
not yet been approved and recorded in such land records, the Final Closing will nevertheless occur on December 
30, 2012 provided that the Sketch Plat has been approved by Seller and all time periods for appeals have expired.  

 
(c) Seller will use all reasonable efforts to cause the Zoning Entitlement to be created by December 15, 

2012, but shall have no obligation to cause the same to be created, and provided that Buyer reasonably cooperates 
with such efforts by Seller (including, without limitation, acting as the official applicant for the same), Buyer’s only 
recourse in the event the Zoning Entitlement is not created will be to terminate this Agreement as provided above in 
this Section notwithstanding anything to the contrary in this Agreement.  In addition to the foregoing termination 
right, if the Zoning Entitlement provides for fewer than 70 lots on the portion of the Sixteen Acre Parcel to be sold 
to Buyer, or if the Zoning Entitlement provides for fewer than 36 lots on the portion of the Nineteen Acre Parcel to 
be sold to Buyer, and Buyer waives in writing its right to exercise its termination right above with respect to this 
Agreement in its entirety or a permitted partial termination thereof, the Purchase Price set forth on Exhibit “H” 
shall be automatically reduced based on a lot for lot basis ($60,094.00 per lot) and the Parties shall promptly 
execute and deliver an amended Exhibit “H” reflecting the modified number of lots and/or acreage and the reduced 
Purchase Price.  Additionally, if the Zoning Entitlement has not been created by July 31, 2013, Seller will have the 
right to terminate this Agreement by giving Buyer written notice thereof at any time after such date and prior to the 
Zoning Entitlement being created or a waiver by Buyer of its termination right as contemplated by the immediately 
preceding sentence.  If Seller terminates this Agreement as provided in immediately preceding sentence, the Earnest 
Money shall be returned to Buyer within five (5) business days after such termination and the Parties shall have no 
further rights or obligations under this Agreement except those that expressly survive a termination hereof.  
 
 (d) The manner in which the Parties intend to address potential development obstacles that might have 
been discovered had Buyer been provided with a “free look” inspection of the Property is set forth in Section 15(m) 
below.  Additionally, in all instances in this Agreement where the Buyer is making a determination whether it is 
financially unfeasible to complete its planned development of the Property, such development will (or are 
reasonably expected to) be deemed to be found financially unfeasible if the matter or matters, individually or in the 
aggregate, will have a materially adverse effect on the economic performance of the Project. 
 

-267-

#M.2.



8 
 

 (e) If a Force Majeure event or any other event (including, without limitation, any condemnation 
proceedings or impositions of Legal Requirements but excluding any event resulting from acts or omissions of 
Buyer or any of Buyer’s Related Parties) occurs that causes a material adverse change to the legal, physical, 
environmental, financial or other condition of all or any portion of (i) the remaining portions of the Property as a 
whole to be acquired by Buyer, or (ii) either of the portion of the Sixteen Acre Parcel to be sold to Buyer or the 
portion of the Nineteen Acre Parcel to be sold to Buyer, as applicable, then Buyer may, as its sole and exclusive 
remedy as a result thereof, terminate this Agreement, in whole or in part as provided below, by giving Seller written 
notice thereof within not less than thirty (30) days and not more than sixty (60) days following Buyer’s written 
notice to Seller of the occurrence of the applicable event.  If the event giving rise to a Buyer termination right 
pursuant to this paragraph is one that applies to the Property as a whole to be acquired by Buyer, then Buyer will 
only have the right, as its sole and exclusive remedy, to terminate this Agreement in its entirety within the 
foregoing time period.  If the event giving rise to a Buyer termination right pursuant to this paragraph is one that 
applies only with respect to all or any material portion of the portion of the Sixteen Acre Parcel to be sold to Buyer, 
or all or any material portion of the portion of the Nineteen Acre Parcel to be sold to Buyer, then Buyer may within 
the time period described above, as its sole and exclusive remedy as a result thereof, terminate this Agreement with 
respect to the applicable portion of the Property, in which case all other rights and obligations of Seller and Buyer 
hereunder relating solely to the unpurchased portions of the Property as to which this Agreement was terminated, 
except those which expressly survive a termination of this Agreement, shall terminate immediately (the remaining 
provisions hereof continuing in full force and effect to the extent not affected by Buyer’s termination of this 
Agreement pursuant to this paragraph).  The terms of this paragraph are not intended to modify or vitiate the 
provisions of Section 15(m) below. 
 
4. Term.  Subject to any earlier termination as provided in this Agreement, the initial term of this Agreement 
(the “Initial Term”) shall be the period of time beginning on the Contract Date and ending on the date of the Final 
Closing.  Notwithstanding anything contained herein to the contrary, the rights and obligations of the Parties 
hereunder that expressly survive Closings and any termination hereof shall survive the Term. 
 
5. Purchase Price.  The Purchase Price will, subject to potential increase, decrease or adjustment as provided 
in this Agreement, be paid to Seller in amounts as specified in the Exhibit “F” attached hereto.  Such amounts are 
based on an identified number of lots of the Property being purchased by Buyer, recognizing that with respect to 
lots within portions of the Nineteen Acre Parcel, such Purchase Price amounts will be calculated based upon the 
number of “blank” lots (as shown on the Land Plans) included within the acreage being acquired by Buyer. 
 

(a) Acceleration of Lot Purchases.  In the event that Buyer elects in accordance with Section 11.(a) 
below, or the Parties otherwise agree in writing, for Seller to sell, and Buyer to buy, more lots than are identified on 
Exhibit “F” (as the same may be amended as set forth in Section 5(b) or otherwise) for a scheduled Closing date, 
the portion of the Purchase Price to be paid by Buyer at the applicable Closing will be increased to the amount 
equal to the number of lots to be sold to Buyer multiplied by the applicable price per lot as set forth on Exhibit 
“F”.  

(b) Decrease in Allowable Lots.  In the event that the Zoning Entitlement provides for fewer than 70 
lots on the portion of the Sixteen Acre Parcel to be sold to Buyer, or fewer than 36 lots on the portion of the 
Nineteen Acre Parcel to be sold to Buyer, and Buyer does not exercise its termination right as a result thereof, (i) 
Exhibit “F” shall be automatically amended to remove such shortfall in lots from the last lots to be purchased from 
the applicable portion of either or both of such parcels and to adjust the per lot Purchase Price such that Seller will 
continue to receive, on average, $60,094.00 per lot to be sold to Buyer, in the reverse order of scheduled purchase, 
and the Parties shall promptly execute and deliver an amended Exhibit “F” reflecting the modified number of lots 
and the decreased aggregate Purchase Price, and (ii) the Purchase Price shall be decreased as provided above. 

 
(c) Miscellaneous.  The Parties acknowledge and agree that at the First Closing Seller will sell to 

Buyer, at no cost to Buyer, certain property between the “Gates of Woodlawn homes” and certain of the Retained 
Property, which property is currently planned for an amenity facility to be completed by Buyer, and which property 
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will be identified by Seller prior to the First Closing and is a part of the “Property” as this term is defined in this 
Agreement. 
 
 (d) Acquisition of Nineteen Acre Parcel Acreage.  The manner in which Buyer will acquire title to 
portions of the portion of the Nineteen Acre Parcel will be governed in part by this subsection, and for the purposes 
of this subsection, the portion of the Nineteen Acre Parcel to be sold to Buyer is referred to as “Buyer’s Portion”.  
If Buyer intends to purchase a portion of Buyer’s Portion, Buyer must give Seller not less than 30 days’ advance 
written notice thereof (or 45 days advance written notice if Buyer is requesting use of Easement Portions as 
contemplated by subpart (3) below) and in such notice provide Seller with the following:  (1) an identification of 
the to-be-developed lots within Buyer’s Portion that Buyer intends to buy; (2) portions of Buyer’s Portion which 
Buyer desires to purchase at the applicable Closing and thereafter utilize for amenity facilities and/or development 
infrastructure reasonably necessary for the development of the applicable to-be-purchased lots; and (3) any portions 
of Buyer’s Portion that Buyer does not want to purchase at the applicable Closing, but instead desires to utilize for 
development infrastructure via easement rights to be granted to Buyer pursuant to an agreement with Seller to be 
executed and delivered by the Parties at the applicable Closing (collectively, “Easement Portions”).  In no event 
will any Easement Portions affect portions of Buyer’s Portion if the same will adversely affect, in the reasonable 
opinion of Seller, the ability of the remaining portions of Buyer’s Portion to be developed for residential use 
consistent with the Land Plans.  The form of all instruments creating such easement rights for Buyer will be 
reasonably acceptable to the Parties and will in any event provide for such relocation rights as Seller or Buyer may 
reasonably require.  The Parties acknowledge and agree that the Purchase Price for the identified to-be-developed 
lots within Buyer’s Portion, as such price is established above, includes as a component thereof the cost to acquire 
title to the property described in subpart (2) above and the easement rights described in subpart (3) above.  If Buyer 
has notified Seller of any Easement Portions to be encumbered in connection with a proposed acquisition of a 
portion of Buyer’s Portion, Seller will as soon as practicable thereafter (but in no event later than 30 days 
thereafter) advise Buyer whether any such portions will adversely affect the ability of the remaining portions of 
Buyer’s Portion to be developed for residential use consistent with the Land Plans.  Additionally, the Parties will 
work together with reasonable diligence to satisfy any Legal Requirements applicable to the rights to be granted to 
Buyer as well as to finalize, no later than 10 days prior to the scheduled date of the applicable Closing, the 
instrument to be utilized to create the applicable easement rights, which instrument will be a required delivery item 
for both Parties at such Closing. 
 
6. Miscellaneous Covenants of Parties.  
 

(a) Agreements Affecting Property.  Seller hereby covenants and agrees with Buyer that, prior to each 
Closing, except as otherwise expressly provided to the contrary in this Agreement, Seller will not sell, assign, rent, 
lease, convey (absolutely or as security), grant a security interest in, or otherwise encumber or dispose of, the 
Property not then sold to Buyer (or any interest or estate therein) without the prior written consent of Buyer, which 
consent will not be unreasonably delayed but may be given or withheld by Buyer in Buyer’s sole and absolute 
discretion. 

 
(b) Operating Memoranda.  The Parties acknowledge that the provisions of this Agreement will likely 

require a certain degree of cooperation between the Parties, and that refinements or future events may demonstrate 
that non-material changes or supplements are appropriate with respect to the detail of performance by the Parties.  
If and when, from time to time during the Term, the Parties find such changes or supplements are necessary or 
appropriate, they shall effectuate such changes or supplements through operating memoranda reasonably agreed to 
by the Parties which, after execution and delivery, shall be attached hereto as addenda and thereafter become a part 
of this Agreement, and may be further changed or supplemented from time to time as necessary or appropriate, 
upon further agreement of the Parties.  The foregoing shall not apply with respect to any material changes or 
supplements. 
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(c) Other Governmental Permits.  Buyer shall apply from time to time for such other permits or 
approvals from Governmental Authorities having jurisdiction over aspects of the Project in connection with the 
development of, or the provision of services to, the Project.  Provided that such cooperation does not entail 
incurring material cost unreimbursed by Buyer or the giving of indemnity(ies), or both, Seller will cooperate with 
Buyer in Buyer’s efforts to obtain such permits or approvals, and provide such information or documents 
reasonably required to process or obtain such permits or approvals. 

 
(d) Effect of Transfers.  The Parties acknowledge that in connection with the development of the 

Project after Buyer has acquired title to some or all of the Property, Buyer will be transferring title to portions of the 
Property to third parties.  In no event will any such parties acquire any rights or interests in or to this Agreement, 
and such parties are in not intended to be, and shall not be, beneficiaries in any way with respect to the rights and 
obligations of the Parties under this Agreement. 
 
 (e) Assignments by Seller.  Seller shall have the right to assign this Agreement and all of Seller’s 
interest in, and rights under, this Agreement, without any requirement that it obtain the consent or approval thereof 
from Buyer, to the Development Authority provided that Seller enters into an agreement with the Development 
Authority which provides in part that the development obligations of Seller under this Agreement are incorporated 
into such agreement. Seller hereby agrees that following such assignment, Seller will fund and remain responsible 
for the obligations of the Seller under this Agreement by providing necessary resources to the Development 
Authority.  Any assignment of this Agreement and all of Seller’s interest in, and rights under, this Agreement will 
require the prior written consent of Buyer, which consent will not be unreasonably delayed but may be given or 
withheld by Buyer in Buyer’s sole and absolute discretion.  Further (but without limiting the generality of the 
foregoing), no assignment consented to in writing by Buyer shall be effective unless and until Seller delivers a 
fully-executed assignment of this Agreement in which the assignee expressly assumes to be bound by this 
Agreement and to assume, pay and perform all of the duties, obligations, agreements and covenants of Seller under 
this Agreement from and after the effective date of the applicable assignment.  The covenants of Seller in this 
Section are “material covenants”. 
 
 (f) Permits and Approvals Independent.  All permits, entitlements and approvals generally which may 
be issued or granted by Seller with respect to the Property, constitute independent actions and approvals by Seller, 
and will be issued or granted by Seller in Seller’s sole discretion subject to compliance with Legal Requirements 
applicable thereto.  
 
7. Representations and Warranties of Seller. 
 
 (a) Seller Representations and Warranties.  Seller hereby represents and warrants to Buyer, which 
representations and warranties shall be deemed made by Seller to Buyer as of the Contract Date and also as of the 
date of each respective Closing except as otherwise expressly provided below to the contrary and only as to 
Property not previously purchased by Buyer from Seller, that: 
 
  (1) Parties in Possession.  There are no parties in possession of any portion of the Property 
except Seller, parties having easement rights under instruments filed and properly indexed of record as of the 
Contract Date (or consented to by Buyer in its sole and absolute discretion) in the real property records of the 
county in which the Property is located, and the owner of the Nineteen Acre Parcel.  There are no lease or license 
agreements in effect with respect to the Property, or any portion thereof, under which Seller is the landlord or 
licensor.  
 
  (2) Power and Authority.  Seller has, or on the date of the applicable Closing will have, the 
power and authority to carry out Seller’s obligations hereunder.  All requisite action necessary to authorize Seller to 
enter into this Agreement and to carry out Seller’s obligations hereunder has been, or on the date of the applicable 
Closing will have been, taken.  The individual executing this Agreement on behalf of Seller has the full right, 
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power and authority to do so.  On or before the date of the applicable Closing, Seller will have the power and 
authority to sell and convey the Property in accordance with the terms of this Agreement. 
 
  (3) No Suits or Tax Assessments.  To Seller’s knowledge and other than as otherwise may be 
disclosed to Buyer by Seller and which do not result in Buyer, in good faith, finding it financially unfeasible to 
complete its planned development of the Property, (i) there are no suits (at law or in equity) or special tax 
assessments pending or, to Seller’s knowledge, threatened that affect title to the Property, or that would or might 
have a material adverse effect on the Property, or (ii) there is no suit (at law or in equity) pending or threatened 
against or affecting Seller or the Property which (A) in any manner raises any question affecting the validity or 
enforceability of this Agreement, the Nineteen Acre Contract or any other agreement or instrument to which Seller 
is a party, or by which it is bound, and that is to be used in connection with, or is contemplated by, this Agreement, 
or (B) could materially and adversely affect the ability of Seller to perform Seller’s obligations hereunder, or under 
any document to be delivered pursuant hereto. 
 
  (4) Condemnation Proceedings.  Seller has no knowledge, nor has Seller received any actual 
written notice, of any condemnation or eminent domain proceedings pending or threatened in writing against all or 
any material portion of the Property as of only the Contract Date. 
 
  (5) Seller Is Not a “Foreign Person”.  Seller is not a “foreign person” within the meaning of 
Section 1445 of the Internal Revenue Code (i.e., Seller is not a foreign corporation, foreign partnership, foreign 
trust, foreign estate or foreign person as those terms are defined in the Internal Revenue Code and regulations 
promulgated thereunder).  Seller is not a “non-resident of Georgia” as that term is defined under O.C.G.A. Section 
48-7-128, and the regulations promulgated pursuant thereto. 
 
  (6) No Violations.  Seller has received no written notice from any Governmental Authority of 
any existing or threatened violation which remains uncured of any statute, ordinance, code, rule, regulation or other 
Legal Requirement of any Governmental Authority applicable to the ownership, operation, use, maintenance or 
condition of the Property or any part thereof, and Seller has no knowledge of the existence of the same. 
 
  (7) No Acquisition Rights.  To Seller’s knowledge, no person, firm or entity, other than (i) 
Seller with respect to the portions of the Nineteen Acre Parcel to be sold to Buyer, and (ii) Buyer after the Contract 
Date with respect to all of the Property, has any rights to acquire title to, or any interest in, all or any part of the 
Property. 
   

(8) Environmental.  Seller has no knowledge of the existence of any Hazardous Materials on 
the Property other than as reflected in one or more of the Property Reports.  Seller has received no written notice 
from any Governmental Authority of any existing or threatened violation of any Environmental Laws relating to the 
Property. 
 
  (9) No Violations.  Neither the entry into nor the performance of, exercise of rights under nor 
compliance with this Agreement has resulted, or will result in, any violation of, or a conflict with or default under, 
the organizational documents of Seller, any judgment, decree, order, contract or agreement by which Seller is 
bound (including, without limitation, the Nineteen Acre Contract, or any Legal Requirement applicable to Seller or 
the Property. 
 
  (10) No Broker.  Seller has not enlisted the services of a broker or other commissionable agent, 
or taken actions which could give rise to a commission, in connection with the sale of the Property to Buyer. 
 
  (11) No Misstatement.  No representation or warranty of Seller in this Agreement, and to 
Seller’s knowledge no Property Reports, contains any untrue statement of material fact, or omits to state a material 
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fact, necessary in order to make such representation or warranty not misleading in light of the circumstances under 
which it is made.  
 
  (12) Nineteen Acre Contract.  Exhibit “B-1” is a true, correct, and complete copy of the 
Nineteen Acre Contract, and the same has not, as of only the Contract Date, been assigned, pledged, modified, 
amended or waived in any respect except as specifically set forth on Exhibit “B-1”.  
 
  (13) Property Reports.  To Seller’s knowledge, the listing of Property Reports set forth on 
Exhibit “J” identifies all such reports in the possession or control of Seller as of only the Contract Date.  Seller 
will promptly deliver true and correct copies of such listed Property Reports to Buyer after the Contract Date.  
Seller will deliver to Buyer any additional Property Reports that come into the possession or control of Seller after 
the Contract Date and before the earlier of the date of the Final Closing or the date of any earlier termination of this 
Agreement in its entirety by either Party. 
 
  (14) Impact Fees.  There are no impact or development fees, taxes, levies, assessments, or 
special fees of any kind (other than normal ad valorem property taxes and transfer taxes) imposed by any 
governmental authority as of the Contract Date or the date of the applicable Closing that will be payable by Buyer 
in connection with its purchase and use of the Property as contemplated hereby. 
 
  (15) Additional Improvements.  To Seller’s knowledge, no commitments have been made to 
any governmental authority, utility company, school board, church, religious body, homeowner’s association or 
other organization, group or individual that would impose an obligation upon Buyer to construct any improvements, 
to make any contribution of money, to dedicate any land or to maintain any land, parks or improvements. 
 
  (16) No Assessments.  Seller has no knowledge, nor has Seller received any written notice, of 
any site or area improvements that have been constructed or installed by any public authority, the cost of which 
may be assessed in whole or in part against Buyer or any part of the Property. 
 
 (b) Definition of Seller’s Knowledge.  As used in this Agreement, the phrases “Seller’s knowledge” or 
“knowledge of Seller” or any similar phrase shall mean the current actual knowledge of Warren Hutmacher and 
Kimberly Greer, without any investigation or inquiry and without regard to the knowledge of (i) any current or 
former employees, agents, contractors or representatives of Seller, or (ii) any other Seller’s Related Parties.  The 
foregoing representations and warranties shall not survive a termination of this Agreement by either Party, except 
as to portions of the Property previously acquired by Buyer.  Additionally, such representations and warranties with 
respect to portions of the Property sold to Buyer pursuant to this Agreement shall only survive the applicable 
Closing of the sale of such Property for a period of twelve (12) months thereafter.  As a result, any and all rights of 
action of Buyer for any breach by Seller of any representation or warranty with respect to portions of the Property 
sold to Buyer pursuant to this Agreement shall not merge with the applicable Deed and other instruments executed 
and delivered by Seller at the applicable Closing, but shall terminate after the applicable Closing and shall only 
survive such Closing for a period of twelve (12) months thereafter.  
 
 (c) Waiver of Representations and Warranties.  Each of the representations and warranties contained in 
this Section are intended for the benefit of Buyer, may not be assigned independently of this Agreement, and may 
be waived by Buyer, in whole or in part, by an instrument in writing signed by Buyer or as otherwise expressly 
provided in this Agreement. 
 
8. Covenants of Seller. 
 
 (a) Seller’s Covenants.  From the Contract Date until the date of the Closing of the sale of the 
applicable portion(s) of the Property, except as required or prohibited by order of court or Governmental Authority 
with jurisdiction over the Property, Seller shall: 
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  (1) maintain the Property, during the time it owns the Property, in its present condition, 
ordinary wear and tear and damage by fire or other Casualty excepted; provided, however, that, subject to the terms 
of Sections 15.(b), (f) and (m), Seller shall not have to make or perform any repairs to the Property which (i) are of 
a capital nature, (ii) would individually or collectively cost in excess of $100,000.00 unless insurance proceeds are 
available to pay the entire cost (less any insurance deductible) of such repairs, or (iii) are to be made to property 
that will be demolished in connection with the anticipated development of the Project; 
 
  (2) not encumber title to the Property without the prior written consent of Buyer, which 
consent may be withheld by Buyer in Buyer’s sole and absolute discretion; 
 
  (3) not become a party to any new licenses, leases, contracts or agreements of a continuing 
nature relating to the Property, unless Buyer has consented to the same; 
 
  (4) use and operate the Property, during the time it owns the Property, in compliance in all 
material respects with all applicable Legal Requirements; 
 
  (5) within five (5) business days after receipt, provide Buyer with copies of any and all written 
notices received from any Governmental Authority having jurisdiction over the Property regarding or alleging 
violations of any Legal Requirements applicable thereto; 
 
  (6) within a reasonable amount of time after obtaining current actual knowledge of the same 
(and in any event within five business days thereafter), advise Buyer of any pending or threatened litigation, 
arbitration or administrative hearing concerning or affecting the Property;  
 
  (7) notify Buyer within five (5) business days after Seller obtains actual knowledge of any 
inaccuracy or breach of any of the representations and warranties of Seller or Buyer hereunder, but in any event 
prior to the next Closing; 
 
  (8) not assign Seller’s interest in the Nineteen Acre Contract to any party other than a party to 
whom Seller’s interest in this Agreement has been transferred;  
 
  (9) timely perform all of Seller’s covenants and obligations hereunder, including, without 
limitation, the covenants of Seller set forth in Section 15 below; and 
 
  (10) Seller shall (i) provide Buyer with copies of any notices of default or termination sent by 
Seller to the Nineteen Acre Owner contemporaneously with Seller’s delivery thereof, and (ii) promptly (but in no 
event more than five business days) after Seller’s receipt thereof provide Buyer with copies of any notices of 
default or termination from the Nineteen Acre Owner. 
 
 (b) Survival of Seller’s Obligations.  The obligations of Seller in Section 8.(a) above shall not survive 
the applicable Closing for the applicable portion of the Property or any termination of this Agreement. 
 
 (c) Requests for Consent.  Except as otherwise expressly provided to the contrary above, whenever 
Buyer’s consent is required under the provisions of this Section 8, such consent shall not be unreasonably or 
arbitrarily refused, conditioned or delayed and shall be given or refused by Buyer in writing within ten (10) 
business days after Buyer’s receipt of Seller’s written request therefor.  In connection with any refusal by Buyer to 
consent to a matter requested by Seller, Buyer shall provide Seller with a reasonably detailed written description of 
the reason Buyer is withholding its consent and a description of those changes, if any, which, if made, would cause 
Buyer to consent to the matter being requested (such changes are herein referred to as “Buyer’s Required 
Changes”).  The failure of Buyer to either (i) respond in writing within ten (10) business days after the receipt of 
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Seller’s written request for the same, or (ii) provide the applicable Buyer’s Required Changes with Buyer’s written 
refusal to provide its consent to the matter being requested (or, if no Buyer’s Required Changes exist, Buyer must 
provide Seller with written notice of such nonexistence), shall be deemed to constitute Buyer’s consent to the 
matter requested by Seller.  
 
9. Representations and Warranties of Buyer. 
 
 (a) Buyer’s Representations and Warranties.  Buyer represents and warrants to Seller, which 
representations and warranties shall be deemed made by Buyer to Seller as of the Contract Date and also as of date 
of each Closing (but only as to Property not previously purchased by Buyer from Seller), as follows: 
 
  (1) No Representations, Warranties, or Guarantees.  Except for the covenants, representations 
and warranties specifically set forth herein (including, without limitation, Seller’s development, approval and other 
covenants herein), or in any other documents or instruments delivered in connection herewith, and the limited 
warranty of title contained in any Deed, Buyer is purchasing the Property, and the Property shall be conveyed and 
transferred to Buyer, “AS IS” “WHERE IS” and “WITH ALL FAULTS” and, except as specifically set forth in 
the Deed and in this Agreement or in any other documents or instruments delivered in connection herewith, without 
any warranties, representations, or guarantees, either express or implied, of any kind, nature, or type whatsoever 
from or on behalf of Seller.  Buyer acknowledges that, except as specifically set forth in Section 7.(a)(11), in 
connection with its acquisition of the Property, it has not relied and is not relying on, and Seller shall have no 
liability or obligation whatsoever for any inaccuracy in or omission from, any information, documents, sales 
brochures, or other literature, maps or sketches, projections, pro formas, statements, representations, guarantees, or 
warranties (whether express or implied, or oral or written, or material or immaterial), if any, that may have been 
given, made or made available by or on behalf of Seller other than the limited warranty of title contained in the 
Deed, and the representations and warranties set forth in this Agreement or in any other documents or instruments 
delivered in connection herewith.  The representations of Buyer in this subsection shall in no way limit or restrict 
the remedies available to Buyer pursuant to this Agreement, the conditions precedent to Buyer’s obligations at each 
Closing or Seller’s liabilities, duties, obligations, representations and warranties hereunder or under any other 
documents or instruments delivered in connection herewith. 
 
  (2) No Reliance by Buyer.  Except for the covenants, representations and warranties 
specifically set forth herein (including, without limitation, Seller’s development, approval and other covenants 
herein), or in any other documents or instruments delivered in connection herewith, and the limited warranty of title 
contained in any Deed, Buyer is not entitled to rely upon, and is not relying upon, Seller or any of Seller’s Related 
Parties as to (i) the quality, nature, adequacy, or physical condition of the Property; (ii) the quality, nature, 
adequacy, or physical condition of soils or the existence of ground water at the Property; (iii) the existence, quality, 
nature, adequacy, or physical condition of any utilities serving the Property; (iv) the development potential of the 
Property, its habitability, merchantability or fitness, suitability, or adequacy of the Property for any particular 
purpose; (v) the zoning or other legal status of the Property; (vi) the Property’s or its operations’ compliance with 
any applicable codes, laws, regulations, statutes, ordinances, covenants, conditions, or restrictions including, 
without limitation of the generality of the foregoing, any pertaining to health, safety, hazardous waste or 
environmental matters, of any governmental or quasi-governmental entity, or of any other person or entity; or (vii) 
except for the limited warranty of title contained in the Deed, the condition of the title to the Property, or the nature, 
status and extent of any right-of-way, lease, right of redemption, possession, lien, encumbrance, license, 
reservation, covenant, condition, restriction, or any other matter affecting title to the Property.  The representations 
of Buyer in this subsection shall in no way limit or restrict the remedies available to Buyer pursuant to this 
Agreement, the conditions precedent to Buyer’s obligations at each Closing or Seller’s liabilities, duties, 
obligations, representations and warranties hereunder or under any other documents or instruments delivered in 
connection herewith. 
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  (3) Sufficiency of Buyer’s Inquiries and Investigations.  Buyer has had and will have, pursuant 
to this Agreement, an adequate opportunity to make such legal, factual, and other inquiries and investigations as it 
deems necessary, desirable, or appropriate with respect to the Property.  Those inquires and investigations of Buyer 
may include, but are not limited to, the physical components of all portions of the Property, the condition of the 
Property, the state of facts that an accurate survey and inspection would show, zoning ordinances, resolutions, and 
regulations of the city, county, and state where the Property is located, and the value and marketability of the 
Property. 
 
  (4) Intentionally Omitted.  
 
  (5) No Financing by Seller.  Buyer’s execution and performance of this Agreement is not in 
any way conditioned upon or based in reliance upon any efforts by Seller or any entity related to Seller giving or 
assisting Buyer in obtaining any financing associated with the purchase or development of the Property. 
 
  (6) Power and Authority.  Buyer has the full right, power and authority to purchase the 
Property as provided in this Agreement and to carry out Buyer’s obligations hereunder.  All requisite action 
necessary to authorize Buyer to enter into this Agreement and to carry out Buyer’s obligations hereunder has been 
taken.  The individual executing this Agreement on behalf of Buyer has the full right, power and authority to do so.  
 
  (7) No Suits.  There is no suit (at law or in equity) pending or known to Buyer to be threatened 
against or affecting Buyer which (i) in any manner raises any question affecting the validity or enforceability of this 
Agreement or any other agreement or instrument to which Buyer is a party or by which it is bound and that is to be 
used in connection with, or is contemplated by, this Agreement, or (ii) could materially and adversely affect the 
ability of Buyer to perform Buyer’s obligations hereunder, or under any document to be delivered pursuant hereto. 
 
  (8) Environmental Reports and Other Materials.  Without limiting or restricting the remedies 
available to Buyer pursuant to this Agreement, the conditions precedent to Buyer’s obligations at each Closing or 
Seller’s liabilities, duties, obligations, representations and warranties hereunder, it is Buyer’s responsibility to 
assure itself that the information contained in the Property Reports and other information related to the Property 
which may be supplied by Seller or any of Seller’s Related Parties, or made available by Seller or any of Seller’s 
Related Parties, to Buyer is accurate, true and complete, and any reliance by Buyer on the information set forth in 
the Property Reports, which reliance is hereby recognized by Seller, shall be undertaken at the risk of Buyer. 
 
  (9) No Payments.  Except as stated in this Agreement, Buyer has not paid or agreed to pay any 
consideration to Seller or to any agent or representative of Seller in order to induce Seller to enter into this 
Agreement. 
 
  (10) No Violations.  Neither the entry into nor the performance of, exercise of rights under nor 
compliance with this Agreement has resulted, or will result in, any violation of, or a conflict with or default under, 
the organizational documents of Buyer, any judgment, decree, order, contract or agreement by which Buyer is 
bound, or any Legal Requirement applicable to Buyer. 
 
  (11) No Broker.  Buyer has not enlisted the services of a broker or other commissionable agent, 
or taken actions which could give rise to a commission, in connection with the transactions contemplated by this 
Agreement. 
 
  (12) No Default.  There does not exist any Buyer Default (as defined in Section 13.(a) below) 
or, to Buyer’s actual knowledge, fact or circumstance which, with the giving of notice, the passage of time, or both, 
could become a Buyer Default. 
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  (13) No Misstatement.  No representation or warranty of Buyer in this Agreement contains any 
untrue statement of material fact, or omits to state a material fact, necessary in order to make such representation or 
warranty not misleading in light of the circumstances under which it is made.  
 
 (b) Covenants of Buyer.  Buyer covenants and agrees with Seller that, prior to each Closing, Buyer 
will notify Seller within a reasonable amount of time (and in any event within five business days) after Buyer 
obtains actual knowledge of any inaccuracy or breach of any of the representations and warranties of Seller or 
Buyer hereunder.  The obligations of Buyer in this subparagraph shall not survive the Final Closing or any 
termination of this Agreement. 
 
 (c) Waiver of Representations or Warranties.  Each of the representations and warranties contained in 
this Section are intended for the benefit of Seller, may not be assigned independently of this Agreement by Seller, 
and may be waived in whole or in part, by Seller, but only by an instrument in writing signed by Seller or as 
otherwise expressly provided in this Agreement. 
 
10. Limitations to Seller’s Representations and Warranties. 
 
 (a) Acknowledgements and Agreements of Buyer.  Buyer acknowledges and agrees as follows: 
 
  (1) Disclaimer of Express Warranties.  That, except for Seller’s representations and warranties 
in this Agreement or in any other documents or instruments delivered in connection with this Agreement, and 
except for the limited warranty of title in the Deed, Seller has not made, and Seller hereby specifically disclaims, 
any warranty, guaranty or representation (except those set forth in this Agreement or in any other documents or 
instruments delivered in connection with this Agreement), oral or written, past, present or future, of, as to, or 
concerning (i) the nature and condition of the Property, including, without limitation, the water, soil and geology, 
and the suitability thereof and of the Property for any and all activities and uses which Buyer may elect to conduct 
thereon; and (ii) the compliance of the Property or its operation with any laws, ordinances, orders, rules or 
regulations of any governmental or other body.  Buyer acknowledges that having been given the opportunity to 
inspect the Property, Buyer is relying solely on Buyer’s own investigation of the Property and has not relied on, and 
is not relying on (and Seller shall have no liability or obligation whatsoever for any inaccuracy in or omission 
from), any information, documents, sales brochures, or other literature, maps or sketches, projections, pro formas, 
statements, representations, guarantees, or warranties (whether express or implied, or oral or written, or material or 
immaterial), if any, that may have been given, made or made available by or on behalf of Seller or any of Seller’s 
Related Parties other than the limited warranty of title contained in the Deed and the representations and warranties 
set forth in this Agreement or in any other documents or instruments delivered in connection with this Agreement.  
Any information heretofore provided or made available to, and to be provided and made available to, Buyer or any 
of Buyer’s Related Parties by or on behalf of Seller with respect to the Property was obtained from a variety of 
sources and Seller (A) has not made any independent investigation or verification of such information; and (B) 
makes no representations, guarantees or warranties as to the truth, accuracy or completeness of such information.  
Except for Seller’s covenants, representations and warranties in this Agreement (including, without limitation, 
Seller’s development, approval and other covenants herein), or in any other documents or instruments delivered in 
connection herewith, and except for the limited warranty of title in the Deed, Buyer is purchasing the Property, and 
the Property shall be conveyed and transferred to Buyer, “AS IS” “WHERE IS” and “WITH ALL FAULTS, 
K	OW	 OR U	K	OW	” and, except as specifically set forth in the Deed and in this Agreement or in any other 
documents or instruments delivered in connection herewith, without any warranties, representations, or guarantees, 
either express or implied, of any kind, nature, or type whatsoever from or on behalf of Seller or any of Seller’s 
Related Parties.  Buyer expressly acknowledges that, in consideration of the agreements of Seller herein, except as 
otherwise specified herein, Seller makes no warranty or representation, express or implied, or arising by operation 
of law, including, but not limited to, any warranty of condition, habitability, merchantability, tenantability or fitness 
for a particular use or purpose, or with respect to the value, profitability or marketability of the Property, or with 
regard to compliance with any environmental protection, pollution or land use laws, rules, regulations, orders, or 
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requirements including, but not limited to, those pertaining to the handling, generating, treating, storing, or 
disposing of any hazardous waste or substance with respect to the Property. 
 
  (2) Hazardous Substances Disclaimer.  Without in any way limiting any other provisions of 
this Agreement or the Deed, other than the representations set forth above in Section 7.(a)(8), Seller makes no 
representation or warranty with respect to the presence on or beneath the Property (or any property in proximity 
thereto) of Hazardous Materials and shall have no liability to Buyer therefor.  By acceptance of this Agreement and 
the Deed, Buyer acknowledges that Buyer’s opportunity for inspection and investigation of the Property (and other 
property in proximity thereto) will be adequate to enable Buyer to make Buyer’s own determination with respect to 
the presence on or beneath the Property of Hazardous Materials, and except as otherwise expressly provided herein, 
Buyer accepts the risk of the presence of any Hazardous Materials.  Buyer acknowledges that Buyer is familiar with 
the inspection, purchase and operation of commercial real estate such as the Property. 
 
  (3) Disclaimer of Implied Warranties.  Seller hereby expressly disclaims any and all implied 
warranties (including, without limitation, implied warranties of condition, merchantability, habitability, fitness for a 
particular purpose, and implied warranties with respect to the value, profitability or marketability of the Property) 
and, except as specifically set forth in the Deed or this Agreement or in any other documents or instruments 
delivered in connection herewith, Seller hereby disclaims any representation or warranty with regard to compliance 
with any environmental protection, pollution or land use laws, rules, regulations, orders, or requirements including, 
but not limited to, those pertaining to the handling, generating, treating, storing, or disposing of any hazardous 
waste or substance. 
 
 (b) As Is, Where Is.  Except for the covenants, representations and warranties specifically set forth 
herein (including, without limitation, Seller’s development, approval and other covenants herein), or in any other 
documents or instruments delivered in connection herewith, and the limited warranty of title contained in any Deed, 
Buyer agrees that Seller shall not be responsible or liable to Buyer for any defects, errors, omissions, 
contamination, pollution, or on account of any other conditions affecting the Property, as Buyer is purchasing the 
Property “AS IS” “WHERE IS” and “WITH ALL FAULTS, K	OW	 OR U	K	OW	”.  Except for the 
covenants, representations and warranties specifically set forth herein (including, without limitation, Seller’s 
development, approval and other covenants herein), or in any other documents or instruments delivered in 
connection herewith, Buyer, by its execution hereof, accepts the Property in its physical condition as of the 
Contract Date (reasonable wear and tear and damage by fire or other Casualty excepted), “AS IS” “WHERE IS” 
and “WITH ALL FAULTS, K	OW	 OR U	K	OW	,” and acknowledges that Buyer has no recourse 
whatsoever against Seller in the event of discovery of any defects, errors, omissions, contamination, pollution, or 
conditions of any kind, latent or patent, therein, thereon or thereunder.  Except for the covenants, representations 
and warranties specifically set forth herein (including, without limitation, Seller’s development, approval and other 
covenants herein), or in any other documents or instruments delivered in connection herewith, Buyer, or anyone 
claiming by, through or under Buyer, hereby fully releases Seller and all Seller Indemnitees from any claim, cost, 
loss, liability, damage, expense, demand, action or cause of action arising from or related to any defects, errors, 
omissions, contamination, pollution, or other conditions affecting the Property.  Buyer further acknowledges and 
agrees that this release shall be given full force and effect according to each of its expressed terms and provisions, 
including, but not limited to, those relating to unknown and suspected claims, damages and causes of action.  This 
covenant releasing Seller shall be a covenant running with the land and shall be binding upon Buyer, Buyer’s heirs, 
executors, administrators, personal representatives, successors, grantees and assigns.  The terms of this Section 
10.(b) are subject to, and shall in no manner impair, the remedies available to Buyer pursuant to this Agreement, the 
conditions precedent to Buyer’s obligations at each Closing or the covenants, representations and warranties 
contained in this Agreement or in any other documents or instruments delivered in connection herewith.  The 
disclaimers, waivers and releases of claims set forth in Sections 10.(a) and 10.(b) above shall survive all Closings 
and any termination of this Agreement. 
 
11. Closings. 
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 (a) Dates and Place.  The closing of the sale of portions of the Property to Buyer (each a “Closing”) 
shall take place at the offices of William H. Dodson, II, Atlanta, Georgia at 10:00 a.m. Eastern Standard Time on 
the dates identified below, unless any such location, dates or time is changed in writing by Seller and Buyer or is 
extended pursuant to any other provision(s) of this Agreement.  The conditions precedent to Buyer’s obligations at 
each Closing are set forth in Section 11.(g) of this Agreement.  The conditions precedent to Seller’s obligations at 
each Closing are set forth in Section 11.(h) of this Agreement.  Additionally, Buyer shall have no right or obligation 
to purchase any of the Property until such time as the First Closing Conditions Precedent (as defined in Section 3 
above) have all been satisfied or waived in writing by Buyer.  The First Closing Date is the date as provided for in 
Section 3 above, and such date will be the “Q1” as identified on Exhibit “F”.  Each successive Closing date is the 
corresponding day of the third (3rd) month following the previous Closing date; provided, however, that if any 
month does not have such a corresponding day, then the Closing shall occur on the last day of such month (by way 
of example only, if the First Closing Date is November 30, 2012, “Q2” would be February 28, 2013 and “Q3” 
would be May 30, 2013).  Not less than thirty (30) days prior to a required Closing date other than the First Closing 
Date, Buyer shall provide Seller with a written designation of the lots (and additional acreage pursuant to Section 
5.(d) above, if applicable) comprising a portion of the Property that Buyer will be purchasing at such Closing, 
which designation shall in no event be less than the minimum number of lots to be purchased by Buyer at such 
Closing as identified on Exhibit “F”, and Buyer may elect in such written notice to purchase at such Closing more 
than such minimum number of lots.  After such written election, Buyer will be obligated to purchase at the 
applicable Closing the number of lots Buyer has elected to buy, and such lots shall constitute the portion of the 
Property to be purchased by Buyer, and sold by Seller, at such Closing.  Buyer shall not be in default hereunder for 
failure to purchase the minimum number of lots set forth on Exhibit “F” for any quarter, so long as Buyer 
purchases the minimum number of lots to be purchased in each year as set forth on Exhibit “F”.  Notwithstanding 
the foregoing or anything else to the contrary in this Agreement, (1) Buyer shall have no right to designate any 
acreage within the 7/31/2013 Nineteen Acre Parcel as acreage to be purchased by Buyer until after July 31, 2013 
without the prior written consent of Seller, which consent may be withheld by Seller at any time that Seller had not 
yet acquired title to all or any portion of the 7/31/2013 Nineteen Acre Parcel, and (2) Buyer shall have no right to 
designate any acreage within the 8/29/2014 Nineteen Acre Parcel as acreage to be purchased by Buyer until after 
August 29, 2014 without the prior written consent of Seller, which consent may be withheld by Seller at any time 
that Seller had not yet acquired title to all or any portion of the 8/29/2014 Nineteen Acre Parcel.  At the Final 
Closing, Buyer will receive a credit for the Earnest Money that has not theretofore been delivered to Buyer, or 
retained as liquidated damages by Seller, pursuant to the terms and provisions of this Agreement. 
 
 (b) Seller’s Obligations at Closing.  At each Closing, but subject to the satisfaction of the conditions 
precedent set forth in Section 11.(h) below (or Seller’s written waiver of the same), Seller shall execute (if 
appropriate) and deliver to Buyer (or to a third-party in escrow for delivery to Buyer upon satisfaction of, or 
Seller’s written waiver of, the conditions precedent set forth in Section 11.(h) below), at Seller’s sole cost and 
expense (except as otherwise provided in this Section), the following: 
 
  (1) a duly executed and acknowledged Limited Warranty Deed (each a “Deed”) substantially 
in the form of that attached hereto as Exhibit “G” covering the portion of the Property Seller is obligated to sell to 
Buyer at the applicable Closing, together with two (2) copies of the Georgia transfer tax declaration therefor, each 
of which will transfer title to Buyer subject only to the Permitted Exceptions which encumber such portion of the 
Property; 
 
  (2) possession of the portion of the Property Seller is obligated to sell to Buyer at the 
applicable Closing, subject only to the Permitted Exceptions which encumber such portion of the Property; 
 
  (3) a non-foreign affidavit as permitted by Section 1445 of the Internal Revenue Code and the 
regulations promulgated thereunder, together with an affidavit will confirm Seller’s principal place of business and 
Georgia residency; 
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  (4) a final closing statement itemizing and approving all receipts, disbursements and prorations 
made in connection with the applicable Closing (which may be executed and delivered electronically); 
 
  (5) an affidavit of title substantially in the form of that attached hereto as Exhibit “K” 
covering the portion of the Property Seller is obligated to sell to Buyer at the applicable Closing; 
 
  (6) all current unpaid real estate and personal property tax bills, if any, related to the Property 
being sold to Buyer at the applicable Closing in Seller’s possession; and 
 
  (7) such other documents as may be reasonably required to close this transaction, duly 
executed and acknowledged, if necessary; provided, however, any other conveyance documents reasonably 
requested by Buyer shall be without recourse or warranty and without any representations with respect to the 
subject matter thereof. 
 
 (c) Buyer’s Obligations at Closing.  At each Closing, but subject to the satisfaction of the First Closing 
Conditions Precedent and the conditions precedent set forth in Section 11.(g) below (or Buyer’s written waiver of 
the same), Buyer shall execute, acknowledge and deliver to Seller (or to a third-party in escrow for delivery to 
Seller upon satisfaction of, or Buyer’s written waiver of, the First Closing Conditions Precedent and the conditions 
precedent set forth in Section 11.(g) below), at Buyer’s sole cost and expense, the following: 
 
  (1) the portion of the Purchase Price for the Property being purchased by Buyer at such 
Closing in Immediately Available Funds, increased or reduced by the net amount of prorations owed by or to 
Buyer, as appropriate (such adjusted amount of funds is herein referred to as the “Buyer’s Funds”); 
 
  (2) a final closing statement itemizing and approving all receipts, disbursements and prorations 
made in connection with the applicable Closing (which may be executed and delivered electronically);  
 
  (3) any and all affidavits and forms then reasonably and customarily required by the title 
insurer to be signed by buyers of property and not requiring the payment of any money, assumption of any liability 
or giving of any indemnity; and 
 
  (4) such other documents as may be reasonably required to close this transaction, duly 
executed and acknowledged, if necessary; provided, however, any other conveyance documents reasonably 
requested by Buyer shall be without recourse or warranty and without any representations with respect to the 
subject matter thereof. 
 
Additionally, at the First Closing only, Buyer shall deliver to Seller Immediately Available Funds in an amount 
equal to the amount of the First Deposit. 
 
 (d) Prorations of Revenues and Expenses.  All revenues payable to, and expenses payable by, Seller 
with respect to the Property being purchased by Buyer and which are applicable to the period of time before and 
after the date of the applicable Closing, determined in accordance with sound accounting principles consistently 
applied, shall be prorated between Seller and Buyer as provided herein.  Except as otherwise provided to the 
contrary in this Agreement, Seller shall be entitled to all such revenue and shall be responsible for all such expenses 
for the period of time up to, but not including, such date, and Buyer shall be entitled to all such revenue, and shall 
be responsible for all such expenses, for the period of time from, after and including such date.  Such prorations as 
of the date of the applicable Closing shall be shown on the closing statements executed by the Parties (with such 
supporting documentation as the Parties may reasonably require being attached as exhibits to the closing 
statements) and shall increase or decrease (as the case may be) the cash amount payable by Buyer pursuant to this 
Agreement.  Notwithstanding anything to the contrary contained herein, there shall be no proration of insurance 
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premiums.  If the amount of any charges due or to become due for any services or utilities provided to the Property 
for any period of time spanning the date of the applicable Closing is not known or determinable as of such date, 
such charges shall be prorated at Closing based upon the most recent bill therefor and such proration shall be final 
and binding on the Parties.  
 
 (e) Tax Prorations.  Standby fees, taxes and assessments for the Property for the year of each Closing 
(including, without limitation, assessments of any property owner’s association or similar entity) shall be prorated 
as of the date of the applicable Closing.  If an exact determination of such fees, taxes and assessments cannot be 
made at the Closing because an outstanding tax bill is not obtainable, the Parties shall estimate the amount of the 
same at the Closing based on the amount of such fees, taxes and assessments for the Property in the immediately 
preceding year and such other relevant factors including, without limitation, the amount of the Purchase Price for 
the Property being sold to Buyer at such Closing, subject to adjustment upon receipt of the final tax bill.  This 
adjustment shall occur in no event later than sixty (60) days after such receipt, and either party owing the other 
party a sum of money based on such subsequent proration shall promptly pay such sum to the other party, together 
with interest thereon at the rate of two percent (2%) per annum over the “prime rate” (as announced from time to 
time in the Wall Street Journal) from the date of the applicable Closing to the date of payment if the required 
payment is not made within thirty (30) days after the applicable party’s receipt of (i) a written request for such 
payment of such sum, and (ii) copies of reasonable back-up documentation.  Seller’s estimated tax proration 
amount shall be credited to the Purchase Price payable at the applicable Closing.  Charges for municipal or other 
governmental improvements secured by a lien or liens (each a “Municipal Lien”) or by a bond or bonds against all 
or any portion of the Property shall, as applicable, be prorated at a Closing.  Seller shall pay and discharge at a 
Closing all Municipal Liens and/or special assessments due and payable on or prior to date of the applicable 
Closing, and Buyer shall be responsible for all municipal or other governmental improvement liens and/or special 
assessments levied or otherwise due and payable after such date.  Notwithstanding the foregoing, (1) if such 
charges are due and payable in installments, Seller shall pay, or cause to be paid, all installments (prorated to the 
date of the applicable Closing) due and payable in, or deferred with respect to the years prior to, the year in which 
the Closing occurs, and Buyer shall be responsible for the payment of all installments due and payable in the years 
after the year in which the Closing occurs, and (2) if such charges are not due and payable in installments, then 
Seller shall pay such charges and discharge at or prior to the Closing the lien or liens securing the same.  Buyer 
shall also be responsible for the payment of all property taxes, whether retroactive or not, imposed by any taxing 
authority due to a change in the use or ownership of the Property accruing from and after the applicable Closing 
with respect to portions of the Property purchased at the same.  The rights and obligations of the Parties set forth in 
this subsection shall survive the applicable Closing.  
 
 (f) Proration Timing.  In making the prorations required by Sections 11.(d) and 11.(e), the economic 
burdens and benefits of ownership of the Property on the date of the applicable Closing shall be allocated to Buyer. 
 
 (g) Conditions Precedent to Buyer’s Closing Obligations.  Notwithstanding anything to the contrary set 
forth in this Agreement, Buyer’s obligations at a Closing are subject to the satisfaction of the following conditions 
precedent: 
 
  (1) Delivery of Documents.  On or before the date of the applicable Closing, Seller shall have 
delivered to or for the benefit of Buyer all of the documents, information and other things required of Seller 
pursuant to Section 11.(b) above; 
 
  (2) Correctness of Representations and Warranties.  On the date of the applicable Closing, 
none of the representations and warranties of Seller set forth in this Agreement or in any other documents or 
instruments delivered by Seller at such Closing shall be untrue or inaccurate in any material respect (subject to any 
changes to such representations and warranties as to which Seller has given written notice thereof to Buyer prior to 
the date of the applicable Closing); 
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  (3) Seller’s Performance.  On or before the date of the applicable Closing, Seller shall have 
performed in all material respects all of the material covenants and other obligations of Seller under this Agreement 
to be performed on or before such date;  
 
  (4) No Litigation.  On the date of the applicable Closing, there shall be no litigation (other than 
condemnation or eminent domain litigation) pending seeking to enjoin the consummation of the sale and purchase 
hereunder, or seeking to recover title to the Property, or any part thereof or interest therein;  
 
  (5) Acquisition of Title to Nineteen Acre Parcel.  On the date of the applicable Closing 
occurring prior to August 29, 2014, Seller shall have acquired title to all of the 7/31/2012 Nineteen Acre Parcel, and 
on the date of the applicable Closing occurring after July 31, 2013, Seller shall have acquired title to all of the 
7/31/2013 Nineteen Acre Parcel, and on the date of the applicable Closing occurring after August 29, 2014, Seller 
shall have acquired title to all of the 8/29/2014 Nineteen Acre Parcel; 
 
  (6) No Material Adverse Change.  No event described in Section 3(e) above shall have 
occurred giving Buyer a right to terminate this Agreement that is still in effect as of the date of the applicable 
Closing; and 
 

 (7) Title.  Buyer’s title insurer, if any, shall be unconditionally prepared to issue an owner's 
title policy at standard premium rates in the State of Georgia on a standard ALTA Form insuring Buyer's fee simple 
title to the Property being purchased at the applicable Closing, free and clear of all exceptions and encumbrances 
other than any Permitted Exceptions, with a liability limit in an amount equal to or less than the amount of the 
Purchase Price being paid at such Closing. 
 
Each of the conditions contained in this Section 11.(g) are intended for the benefit of Buyer and may be waived, in 
whole or in part, by Buyer, but only by an instrument in writing signed by Buyer or as otherwise expressly provided 
in this Agreement.  Buyer’s remedies for the failure of the foregoing conditions precedent to be satisfied, and 
Seller’s opportunity to cure any such failure, are set forth in Section 12.(b) below; provided, however, if any of the 
conditions precedent identified in subparts (4) and (5) above have not been satisfied by the scheduled Closing date 
and remain unsatisfied as of the tenth (10th) business day after Seller’s receipt of written notice thereof, then, if this 
Agreement has not theretofore been terminated by Seller pursuant to an express right to do so set forth in this 
Agreement, Buyer’s sole and exclusive remedy for such failure shall be, except as otherwise provided to the 
contrary in Section 12.(b) below, to terminate this Agreement by giving Seller written notice thereof within the 
thirty (30) day time period required by Section 12.(b) below.  Notwithstanding anything to the contrary contained in 
this Agreement, if Buyer records, or authorizes the recording of, the Deed delivered by Seller at a Closing and/or 
releases, or authorizes the release of, the applicable Buyer’s Funds to Seller, Buyer will be deemed to have waived 
any unsatisfied conditions contained in this Section 11.(g) or Section 3 above, as applicable, and the applicable 
Closing will be deemed to have occurred. 
 
 (h) Conditions Precedent to Seller’s Closing Obligations.  Notwithstanding anything to the contrary set 
forth in this Agreement, Seller’s obligations at a Closing are subject to the satisfaction of the following conditions 
precedent: 
 
  (1) Delivery of Documents and Lot Designation.  On or before the date of the applicable 
Closing, Buyer shall have delivered to or for the benefit of Seller all of the funds, documents, information and other 
things required of Buyer pursuant to Section 11.(c) above, and not less than thirty (30) days before the date of the 
applicable Closing, Buyer shall have delivered to Seller a written designation of the lots comprising a portion of the 
Property that Buyer will be purchasing at such Closing (including non-lots acreage with respect to the portions of 
the Nineteen Acre Parcel to be sold to Buyer as provided by this Agreement), which designation shall in no event 
be less than the minimum number of lots (and such non-lots acreage) to be purchased by Buyer at such Closing as 
identified on Exhibit “F” or as otherwise expressly permitted by this Agreement; 
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  (2) Correctness of Buyer’s Representations and Warranties.  On the date of the applicable 
Closing, none of the representations and warranties of Buyer set forth in Section 9 above shall be untrue or 
inaccurate in any material respect; 
 
  (3) Buyer’s Performance.  On or before the date of the applicable Closing, Buyer shall have 
performed in all material respects all of the material covenants and other obligations of Buyer under this Agreement 
to be performed on or before such date; and 
 
  (4) No Litigation.  On the date of the applicable Closing, there shall be no litigation 
commenced by any party other than Seller or any Seller’s Related Parties (other than condemnation or eminent 
domain litigation) pending seeking to enjoin the consummation of the sale and purchase hereunder, or seeking to 
recover title to the Property, or any part thereof or interest therein. 
 
  (5) Acquisition of Title to Nineteen Acre Parcel.  On the date of the applicable Closing 
occurring prior to August 29, 2014, Seller shall have acquired title to all of the 7/31/2012 Nineteen Acre Parcel, and 
on the date of the applicable Closing occurring after July 31, 2013, Seller shall have acquired title to all of the 
7/31/2013 Nineteen Acre Parcel, and on the date of the applicable Closing occurring after August 29, 2014, Seller 
shall have acquired title to all of the 8/29/2014 Nineteen Acre Parcel; provided, however, none of the foregoing 
shall be a condition precedent to Seller’s obligations at a Closing if, as of any of the foregoing dates, (i) all material 
conditions precedent to Seller’s obligation to purchase the applicable portion of the Nineteen Acre Parcel have been 
satisfied and the applicable Nineteen Acre Owner is otherwise ready, willing and able to sell such portion to Seller 
in material accordance with the Nineteen Acre Contract, and (ii) Seller breaches its obligation to purchase such 
portion in accordance with the Nineteen Acre Contract.  
 
Each of the conditions contained in this Section 11.(h) are intended for the benefit of Seller and may be waived, in 
whole or in part, by Seller, but only by an instrument in writing signed by Seller or as otherwise expressly provided 
in this Agreement.  Seller’s remedies for the failure of the foregoing conditions precedent to be satisfied, and 
Buyer’s opportunity to cure any such failure, are set forth in Section 12.(a) below. 
 
 (i) Closing Costs.  Seller shall pay:  fees for preparation of the conveyance documentation; any fees or 
other costs required to discharge, release or bond against at Closing any encumbrances other than Permitted 
Exceptions; Seller’s attorneys’ fees and expenses; the Georgia transfer tax due with respect to the limited warranty 
deeds by which portions of the Property is conveyed to Buyer; one-half of the fees and expenses of any escrow 
agents; any delinquent taxes or assessments and Seller's pro rata share of any taxes or assessments required to be 
pro-rated pursuant to the terms of this Agreement; and other expenses stipulated to be paid by Seller under other 
provisions of this Agreement or otherwise incurred by Seller.  Buyer shall pay: the premiums, charges or fees for 
any title insurance policy to be obtained by Buyer; premiums, charges or fees for any mortgagee policy of title 
insurance and special endorsements required by the lender; one-half of the fees or expenses of any escrow agents; if 
applicable, any intangibles taxes with respect to mortgages or deeds to secure debt; Buyer’s attorneys’ fees and 
expenses; all costs and expenses incurred in connection with any financing obtained by Buyer with respect to 
transaction contemplated hereby; all recording and filing fees for all recordable instruments executed and delivered 
by Seller at each Closing; Buyer's pro rata share of any taxes or assessments required to be pro-rated pursuant to the 
terms of this Agreement; and other expenses stipulated to be paid by Buyer under other provisions of this 
Agreement or otherwise incurred by Buyer.  
 
12. Remedies Following Default at a Closing. 
 
 (a) Remedies of Seller.  If any condition or conditions to Seller’s obligations at a Closing set forth in 
Section 11.(h) above cannot or will not be satisfied prior to the scheduled Closing date and Buyer fails to satisfy 
that condition within ten (10) business days after Buyer’s receipt of written notice of the foregoing from Seller (and 
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the failure of such condition(s) is/are not attributable to a default by Seller which has not been cured within the 
applicable cure period), Seller may, as its sole and exclusive remedy for Buyer’s failure to satisfy any such 
condition or conditions precedent (or default relating to a Closing, as the case may be), terminate this Agreement in 
its entirety or only as to all of the parcel with respect to which the applicable portion of the Property was to be sold 
to Buyer (i.e., if such failure affects all or substantially all of the portion of the Nineteen Acre Parcel to be sold to 
Buyer, Seller shall have the right to terminate this Agreement in its entirety or only with respect to Buyer’s and 
Seller’s rights and obligations with respect to such portion of the Nineteen Acre Parcel) by delivering written notice 
thereof to Buyer and receive either the entire amount of the Earnest Money or the Pro Rata Earnest Money 
attributable to the Sixteen Acre Parcel or Nineteen Acre Parcel (as applicable) as liquidated damages and not as a 
penalty.  Buyer and Seller agree that actual damages resulting from Buyer’s failure to satisfy any such condition or 
conditions precedent would be difficult or impossible to ascertain and that the amount of the Earnest Money (or Pro 
Rata Earnest Money, if applicable) is a reasonable estimate of the damages for such breach or failure.  After any 
termination of this Agreement by Seller pursuant to this subparagraph, the Parties shall be released from all further 
liabilities and obligations hereunder relating solely to the portion of the Sixteen Acre Parcel or Nineteen Acre 
Parcel, or both (as applicable), not theretofore acquired by Buyer (the remaining provisions of this Agreement 
continuing in full force and effect to the extent not affected by Seller’s termination of this Agreement pursuant to 
this subparagraph) (i) except those that expressly survive a termination of this Agreement, and (ii) other than 
damages and any other amounts recoverable by Seller as a result of a Buyer Default as defined in Section 13.(a) 
below.  Notwithstanding the foregoing, if the condition precedent that has not been satisfied is Section 11.(h)(5), 
Seller shall only have the right to terminate this Agreement as to the portion of the Nineteen Acre Parcel to be sold 
to Buyer. 
 
 (b) Remedies of Buyer.  Unless otherwise provided for in this Section 12.(b), if any condition or 
conditions to Buyer’s obligations at a Closing set forth in Section 11.(g) above (excluding, however, the conditions 
precedent identified in subparts (4) and (5) of Section 11.(g) above) cannot or will not be satisfied prior to the 
scheduled Closing date and Seller fails to satisfy that condition within ten (10) business days after Seller’s receipt 
of written notice of the foregoing from Buyer (and the failure of such condition(s) is/are not attributable to a default 
by Buyer which has not been cured within the applicable cure period, and the aforesaid event materially and 
adversely affects either Buyer’s intended use and development of the Property or the actual or potential value 
thereof), Buyer, within thirty (30) days after the expiration of such cure period and as Buyer’s sole and exclusive 
remedy (Buyer specifically waiving any right to bring an action for monetary damages including, without 
limitation, compensatory, consequential, speculative and punitive damages), may elect one of the following 
remedies:  
 
  (i) to terminate this Agreement with respect to the portion of the Sixteen Acre Parcel to be 
sold to Buyer (if such Closing was to be for a portion of such portion) or the portion of the Nineteen Acre Parcel to 
be sold to Buyer (if such Closing was to be for a portion of such portion) by delivering written notice thereof (a 
“Termination 	otice”) to Seller within such thirty (30) day period, in which case (1) the Pro Rata Earnest Money 
attributable to the Sixteen Acre Parcel or Nineteen Acre Parcel (as applicable) shall be returned to Buyer, by Seller 
to the extent such Earnest Money has not theretofore been delivered to Buyer or retained by Seller as liquidated 
damages, within five (5) business days after such termination, (2) if the condition which has not been satisfied is a 
breach of a representation or warranty known by Seller to have been inaccurate or misleading when made or of any 
of Seller’s covenants in subsections (a)(1) through (a)(7) of Section 8 above and the aforesaid event materially and 
adversely affects either Buyer’s intended use and development of the Property or the actual or potential value 
thereof, then Seller shall be obligated to reimburse Buyer for all of Buyer’s actual out-of-pocket inspection, 
financing and other costs related to Buyer’s entering into this Agreement, inspecting the Property and preparing for 
the applicable Closing (collectively, “Transaction Costs”) up to an aggregate amount of $50,000.00 (Seller agrees 
to pay any amounts owing to Buyer pursuant to this subpart (2) within 30 days after its receipt of written evidence 
of the actual amount of reimbursable costs incurred by Buyer); provided, however, the foregoing shall not limit or 
include the sums which may be payable by Seller pursuant to Section 20 below, and (3) all other rights and 
obligations of Seller and Buyer hereunder relating solely to the unpurchased portions of the Property as to which 
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this Agreement was terminated, except those which expressly survive a termination of this Agreement, shall 
terminate immediately (the remaining provisions hereof continuing in full force and effect to the extent not affected 
by Buyer’s termination of this Agreement pursuant to this subparagraph);  
 
  (ii) to notify Seller in writing within such thirty (30) day period that Buyer has waived Buyer’s 
right to terminate this Agreement as a result of Seller’s failure to satisfy such condition or conditions after the 
expiration of such ten (10) business day period, in which event the applicable Closing shall take place as provided 
in Section 11 above on the fifth (5th) business day after Seller’s receipt of such written waiver notice; or 
 
  (iii) if the failure of such condition or conditions is caused by a failure of Seller to perform any 
of Seller’s obligations set forth in Section 11.(b) above, to either (A) terminate this Agreement either (i) in its 
entirety, or (ii) with respect to the portion of the Sixteen Acre Parcel to be sold to Buyer (if such Closing was to be 
for a portion of such portion) or the portion of the Nineteen Acre Parcel to be sold to Buyer (if such Closing was to 
be for a portion of such portion) by delivering a Termination Notice to Seller within such thirty (30) day period, in 
which case the Pro Rata Earnest Money attributable to the Sixteen Acre Parcel or Nineteen Acre Parcel (as 
applicable) shall be returned to Buyer, by Seller to the extent such Earnest Money has not theretofore been 
delivered to Buyer or retained by Seller as liquidated damages, within five (5) business days after such termination 
and Seller shall be obligated to reimburse Buyer for all of Buyer’s actual out-of-pocket Transaction Costs up to an 
aggregate amount of $50,000.00 (Seller agrees to pay any amounts owing to Buyer pursuant to this subpart (A) 
within 30 days after its receipt of written evidence of the actual amount of reimbursable costs incurred by Buyer); 
provided, however, the foregoing shall not limit or include the sums which may be payable by Seller pursuant to 
Section 20 below, or (B) commence legal proceedings within such thirty (30) day period solely to enforce all rights 
of specific performance of Seller’s obligations set forth in Section 11.(b) above; provided, however, if Buyer 
enforces specific performance of such obligations of Seller, such action for specific performance will not be 
construed to require Seller to cure any untrue representation not caused by Seller’s (or any third party Controlled by 
Seller’s) action or failure to act, comply with any covenant under this Agreement (other than covenants with respect 
to Seller’s performance of its obligations in Section 11.(b) above), cure any physical condition of the Property not 
caused by Seller’s (or any third party Controlled by Seller’s) action or failure to act, or cause any third party not 
Controlled by Seller to take any action with respect to the Property or Seller; and provided further, however, if, 
within such thirty (30) day period, (A) Buyer fails to terminate this Agreement as provided in this Section or 
commence legal proceedings seeking specific performance, and (B) Buyer has not notified Seller in writing that 
Buyer has waived Buyer’s right to terminate this Agreement as a result of Seller’s failure to satisfy the applicable 
condition or conditions after the expiration of such ten (10) business day period, this Agreement shall automatically 
terminate in whole or in part, as applicable.  
 
If this Agreement automatically terminates in whole or in part, as applicable, as provided in this Section 12.(b), the 
Earnest Money (or applicable portion thereof) shall be returned to Buyer, by Seller to the extent the Earnest Money 
has not theretofore been delivered to Buyer or retained by Seller as liquidated damages, within five (5) business 
days after such termination.  
 
After any termination of this Agreement by Buyer pursuant to this Section 12.(b) or any automatic termination as 
provided above, the Parties shall be released from all further liabilities and obligations hereunder (i) except those 
that expressly survive a termination of this Agreement, and (ii) other than damages and any other amounts 
recoverable by Buyer as a result of the failure of Seller to satisfy one or more of its non-Closing obligations under 
this Agreement.  
 
Notwithstanding anything to the contrary contained in this Agreement, if (i) any of the conditions precedent 
identified in subpart (5) of Section 11.(h) above have not been satisfied by the scheduled Closing date for a portion 
of the Nineteen Acre Parcel and remain unsatisfied as of the tenth (10th) business day after Seller’s receipt of 
written notice thereof, (ii) this Agreement has not theretofore been terminated by Seller pursuant to an express right 
to do so set forth in this Agreement, (iii) all material conditions precedent to Seller’s obligation to purchase the 
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applicable portion of the Nineteen Acre Parcel have been satisfied and the applicable Nineteen Acre Owner is 
otherwise ready, willing and able to sell such portion to Seller in material accordance with the Nineteen Acre 
Contract, and (iv) Seller breaches its obligation to purchase such portion in accordance with the Nineteen Acre 
Contract, then Buyer, within thirty (30) days after the expiration of such cure period and as Buyer’s sole and 
exclusive remedy (Buyer specifically waiving any right to bring an action for monetary damages including, without 
limitation, compensatory, consequential, speculative and punitive damages), may elect to terminate this Agreement 
with respect to the portion of the Nineteen Acre Parcel to be sold to Buyer by delivering written notice thereof to 
Seller within such thirty (30) day period, in which case (1) the Pro Rata Earnest Money attributable to the Nineteen 
Acre Parcel shall be returned to Buyer, by Seller to the extent such Earnest Money has not theretofore been 
delivered to Buyer or retained by Seller as liquidated damages, within five (5) business days after such termination, 
(2) Seller shall be obligated to reimburse Buyer for Transaction Costs which only relate specifically to the portion 
of the Nineteen Acre Parcel to be sold to Buyer (Seller agrees to pay any amounts owing to Buyer pursuant to this 
subpart (2) within 30 days after its receipt of written evidence of the actual amount of reimbursable costs incurred 
by Buyer); provided, however, the foregoing shall not limit or include the sums which may be payable by Seller 
pursuant to Section 20 below, and (3) all other rights and obligations of Seller and Buyer hereunder relating solely 
to the unpurchased portions of the Property as to which this Agreement was terminated, except those which 
expressly survive a termination of this Agreement, shall terminate immediately (the remaining provisions hereof 
continuing in full force and effect to the extent not affected by Buyer’s termination of this Agreement pursuant to 
this paragraph). 
 
 (c) Liability Limitation.  	OTWITHSTA	DI	G A	Y OTHER PROVISIO	 OF THIS 
AGREEME	T TO THE CO	TRARY, I	 	O EVE	T SHALL EITHER SELLER OR BUYER BE 
LIABLE FOR SPECIAL, EXEMPLARY, CO	SEQUE	TIAL, SPECULATIVE OR PU	ITIVE 
DAMAGES. 
 
 (d) Survival of Obligations.  The rights and obligations of the Parties set forth in this Section 12 shall 
survive the Closings of the transactions contemplated hereby or any termination of this Agreement. 
 
13. Defaults and Remedies 	ot Related to a Closing. 
 
 (a) Buyer Default.  Any one or more of the following shall, if not cured within the period of time 
specified for cure (which shall not be less than thirty (30) days following Buyer’s receipt of written notice from 
Seller or its agent asserting that Buyer is in breach of one or more of the following (each a “Buyer Default 
	otice”), constitute a material default by Buyer under this Agreement (each a “Buyer Default”): 
 
  (1) Default by Buyer in the due and punctual payment, performance or observance of any 
material obligation or material covenant of Buyer under this Agreement other than Buyer’s covenants in Section 11 
or otherwise related to Buyer’s failure to perform in connection with a Closing, for which Seller’s remedies are set 
forth in Section 12(a) (to avoid doubt, all indemnification obligations of Buyer, as well as obligations to pay to 
Seller, or reimburse Seller for, monetary amounts, are “material obligations”). 
 
  (2) Any representation or warranty made by Buyer in this Agreement is false or misleading in 
any material respect as of the time made. 
 
  (3) Any report, certificate or other document furnished by Buyer to Seller pursuant to this 
Agreement is intentionally false or misleading in any material respect at the time furnished. 
 
  (4) The filing by Buyer of a petition for the appointment of a receiver or trustee with respect to 
Buyer or any of its property. 
 
  (5) The making by Buyer of a general assignment for the benefit of creditors. 
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  (6) The entry of an order for relief under any state or federal bankruptcy or other insolvency 
statutes. 
 
  (7) The filing by Buyer of an insolvency proceeding with respect to Buyer or any proceeding 
with respect to Buyer for compromise, adjustment or other relief under the laws of any country or state relating to 
relief of debtors. 
 
 (b) Seller Default.  Any one or more of the following shall, if not cured within the period of time 
specified for cure (which shall not be less than thirty (30) days following Seller’s receipt of a written notice from 
Buyer or its agent asserting that Seller is in breach of one or more of the following (each a “Seller Default 
	otice”), constitute a material default by Seller under this Agreement (each a “Seller Default”): 
 
  (1) Default by Seller in the due and punctual payment, performance or observance of any 
material obligation or material covenant of Seller under this Agreement other than Seller’s covenants in Section 11 
or otherwise related to Seller’s failure to perform in connection with a Closing, for which Buyer’s remedies are set 
forth in Section 12(b) (to avoid doubt, all indemnification obligations of Seller, as well as obligations to pay to 
Buyer, or reimburse Buyer for, monetary amounts, are “material obligations”). 
 
  (2) Any representation or warranty made by Seller in this Agreement is false or misleading in 
any material respect as of the time made. 
 
  (3) Any report, certificate or other document furnished by Seller to Buyer pursuant to this 
Agreement is intentionally false or misleading in any material respect at the time furnished. 
 
  (4) The filing by Seller of a petition for the appointment of a receiver or trustee with respect to 
Buyer or any of its property. 
 
  (5) The making by Seller of a general assignment for the benefit of creditors. 
 
  (6) The entry of an order for relief under any state or federal bankruptcy or other insolvency 
statutes. 
 
  (7) The filing by Seller of an insolvency proceeding with respect to Seller or any proceeding 
with respect to Seller for compromise, adjustment or other relief under the laws of any country or state relating to 
relief of debtors. 
 
 (c) Default Notices to Buyer.  At any time that there exists a default by Buyer in the due and punctual 
payment, performance or observance of any obligation of Buyer under this Agreement, Seller may give Buyer a 
written notice, indicated to be a “Buyer Default Notice” under this Section, identifying such default and specifying 
a period of time for cure of the same (which shall not be less than 30 days). 
 
 (d) Remedies for Buyer Defaults.  Except as otherwise expressly provided to the contrary in this 
Agreement (for example, in the last sentence of this subsection), if a Buyer Default exists and is not cured 
following the delivery of a Buyer Default Notice and the expiration of the cure period described above, then Seller 
may, until such time as the applicable Buyer Default has been cured, as its sole remedies for such Buyer Default:  
(1) recover from Buyer any sums of money that are due and payable by Buyer to Seller under this Agreement as 
well as any damages that may be provable by Seller as a result of Buyer’s breach of its obligations under this 
Agreement (excluding any special, exemplary, consequential, speculative or punitive damages); or (2) commence 
an action for specific performance or other equitable relief against Buyer with respect to the applicable Buyer 
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Default.  Notwithstanding the foregoing, if any Buyer Default has occurred and is continuing on the date of a 
scheduled Closing, Seller will have, in addition to the foregoing, the remedies provided for in Section 12.(a) above. 
 
 (e) Default Notices to Seller.  At any time that there exists a default by Seller in the due and punctual 
payment, performance or observance of any obligation of Seller under this Agreement, Buyer may give Seller a 
written notice, indicated to be a “Seller Default Notice” under this Section, identifying such default and specifying 
a period of time for cure of the same (which shall not be less than 30 days). 
 
 (f) Remedies for Seller Defaults.  Except as otherwise expressly provided to the contrary in this 
Agreement (for example, Section 3 above and in the last sentence of this subsection), if a Seller Default exists and 
is not cured following the delivery of a Seller Default Notice and the expiration of the cure period described above, 
then Buyer may, until such time as the applicable Seller Default has been cured, as its sole remedies for such Seller 
Default:  (1) recover from Seller any sums of money that are due and payable by Seller to Buyer under this 
Agreement as well as any damages that may be provable by Buyer as a result of Seller’s breach of its obligations 
under this Agreement (excluding any special, exemplary, consequential, speculative or punitive damages); or (2) 
commence an action for specific performance or other equitable relief against Seller with respect to the applicable 
Seller Default.  Notwithstanding the foregoing, if any Seller Default has occurred and is continuing on the date of a 
scheduled Closing, Buyer will have, in addition to the foregoing, the remedies provided for in Section 12.(b) above. 
 
 (g) Remedies for Certain Seller Development Defaults.  Except as otherwise expressly provided to the 
contrary in this Agreement (for example in the last sentence of this subsection), if a Seller Default exists and is not 
cured following the delivery of a Seller Default Notice and the expiration of the cure period described above, and 
such Seller Default is with respect to a breach of Seller’s covenants in Sections 15(c), (d), (e) and/or (h) below, then 
Buyer may, until such time as the applicable Seller Default has been cured, in addition to the remedies provided 
above in subparagraph 13(f), enter upon the Retained Property and perform or cause to be performed any or all of 
Seller’s covenants to be performed pursuant to Sections 15.(c), (d), (e) and/or (h), Seller hereby granting an 
irrevocable license to Buyer and its agents, representatives, consultants, contractors and subcontractors to enter 
upon the Retained Property to complete same only to the extent Buyer has the foregoing self-help remedies 
available to it pursuant to this subparagraph, which license will automatically terminate with no further action 
required by either Party once Seller has satisfied in all material respects its obligations pursuant to Sections 15(c), 
(d), (e) and/or (h) below.  If Buyer properly effects the foregoing self-help remedies, Buyer will be entitled to 
recover from Seller 125% of all of Buyer’s costs reasonably incurred in connection therewith (such 25% surplus 
representing agreed upon fair compensation for Buyer’s administrative burdens), the amount of such costs to be 
paid by Seller to Buyer within fifteen (15) days of Seller’s receipt of written evidence reasonably satisfactory to 
Seller of the amount of the same (and if not so timely paid may, at Buyer’s option, be credited to the Purchase Price 
payable at the subsequent Closing(s) until paid). 
 
 (h) Enforcement.  As the remedy at law for the breach of any of the terms of this Agreement may be 
inadequate, each enforcing Party shall have the right of temporary and permanent injunction, specific performance 
and other equitable relief that may be granted in any proceeding brought to enforce any provision hereof or thereof, 
without the necessity of proof of actual damage or inadequacy of any legal remedy. 
 
14. Indemnification and Exculpation of Seller. 
 
 (a) No Liability.  In no event shall Seller have any liability in connection with the demolition, 
environmental remediation and/or construction of improvements at the Property as a result of, or arising from, any 
approvals relating thereto given or withheld (or the right to give or withhold such approvals) pursuant to this 
Agreement, or as a result or arising from any other right to review, comment on or evaluate any plans, drawings, 
specifications or other documents in connection with the construction and development of improvements upon 
portions of the Property.  In no event shall any such review, approval, comment or evaluation by Seller relieve 
Buyer of any liability or responsibility under this Agreement, it being understood that Buyer is at all times 
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ultimately relying on Buyer’s skill, knowledge and professional training and experience in preparing (or causing the 
preparation of) any plans, drawings, specifications or other documents.  Buyer further waives and releases any 
Claims or other remedies of any kind whatsoever against Seller or any Seller Indemnitees for property damage and 
bodily or personal injuries to Buyer or any of Buyer’s Related Parties (or any other party entering the Property on 
behalf of or at the direction of Buyer) arising out of Buyer’s development activities or entrance into or onto, or use 
in any manner of, the Property. but excluding any Claim arising in whole or in part out of the gross negligence or 
willful misconduct of Seller or any Seller Indemnitees.  
 
 (b) Indemnities.  Buyer shall at all times hereafter indemnify, save, defend and hold Seller and all of 
the Seller Indemnitees harmless from all Claims arising out of or in any way relating, in whole or in part, to actions 
undertaken in connection with the entering in, on or across any of the Property by Buyer, any of Buyer’s Related 
Parties or any other party on behalf of or at the direction of Buyer at any time prior to Buyer’s acquisition of title 
thereof, EVE	 IF SUCH CLAIMS WERE CAUSED BY THE CO	TRIBUTORY OR PARTIAL 
	EGLIGE	CE OF SELLER OR A	Y SELLER I	DEM	ITEES, but excluding any Claim arising in whole 
or in part out of the sole or gross negligence or willful misconduct of Seller or any Seller Indemnitees.  
 
The foregoing indemnities given by Buyer shall in no event cover Claims arising (i) from Seller’s or any Seller 
Indemnitees’ sole or gross negligence or willful misconduct, (ii) from a condition which arises entirely during the 
period of time beginning on the Contract Date and ending on the date that Buyer acquires title to the applicable 
portion of the Property, or (iii) from a condition which arises entirely after any transfer by Buyer of such portion of 
the Property to a bona fide third-party purchaser as contemplated by the proposed residential development to take 
place at the Property. 
 
 (c) Survival.  The rights and obligations of the Parties set forth in this Section 14 shall survive the 
Closings of the transactions contemplated hereby or any termination of this Agreement. 
 
15. Development Covenants of Seller.  For so long as this Agreement is in force or effect (and in the event of 
partial termination, then the following shall apply only to the portion of the Land to which this Agreement is still in 
effect with respect thereto): 
 
 (a) Zoning Entitlement.  Seller will use reasonable efforts to cause the Zoning Entitlement to be 
created by December 15, 2012, but shall have no obligation to cause the same to be created, and provided that 
Buyer reasonably cooperates with such efforts by Seller (including, without limitation, acting as the official 
applicant for the same), Buyer’s only recourse in the event the Zoning Entitlement has not been created by this date 
will be to terminate this Agreement as provided in Section 3 above notwithstanding anything to the contrary in this 
Agreement. 
 
 (b) Road Network and Storm Collection Devices Work.  Seller will retain ownership of and 
responsibility for the Existing Road Network and Storm Collection Devices; provided, however, that 
notwithstanding the foregoing, Seller shall not be responsible for damages caused by Buyer or Buyer’s contractors 
or such contractors’ subcontractors, but will remain responsible for any damage related to the construction of the 
parks and other improvements by City paid contractors, and for the ongoing maintenance thereof, in a clean and 
neat appearance, and in all material respects not less attractive in presentation, or less functional, than other roads 
and storm collection devices owned by Seller as of the Contract Date.  As soon as practicable after the Contract 
Date, and in any event prior to March 31, 2013, Seller will perform or cause to be performed the following with 
respect to the Existing Road Network, the Storm Collection Devices and the existing water distribution system at 
the Sixteen Acre Parcel:  cause all of the foregoing to be in good working order prior to the First Closing Date and 
as soon as practicable thereafter (i) cause the Existing Road Network to be Complete except for curbs, gutters and 
topping, and (ii) cause the Storm Collection Devices and the then existing water distribution system at the Sixteen 
Acre Parcel to be complete and fully functional in all material respects.  Once not less than 95% of the single-
family residences contemplated by the Land Plans have been completed, Seller will perform or cause to be 
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performed the following to all public roads located on or contiguous to the Property (i.e., “top” such public roads) 
as soon as practicable after such completion:  application of final layer of asphalt and applicable road striping in the 
manner customarily performed by or on behalf of Seller with respect to public roads with the city limits of the City 
of Dunwoody, Georgia. 
 
 (c) 1.4 Acre Park.  Seller will construct or cause the construction of a public park approximately 1.4 
acres in size in generally the location of the park shown on the Land Plans as the “1.4 Acre Park” and not materially 
dissimilar to that shown on the Exhibit “H-1” attached hereto.  Such construction will include the removal of any 
existing infrastructure at the location of this park.  Seller will work with Buyer prior to the First Closing in 
connection with a design for this park, including, without limitation, landscaping, hardscaping, and other design 
elements such as playgrounds and benches, but the design for this park will be as reasonably determined by Seller; 
provided, however, if agreements of the Parties are reached prior to the First Closing in connection with a design 
for this park, such agreements will be documented via a supplement to this Agreement and the construction of this 
park will be substantially in accordance with such design agreements unless Buyer otherwise consents in writing to 
one or more variances thereto.  The grading and planting of grass for this park will be completed by March 1, 2013, 
the final construction of this park will be completed by November 1, 2013, and this park will be open to the public 
by November 1, 2013, or as soon as practicable after such date, and will remain so thereafter unless the Parties 
agree in writing otherwise.  Seller will maintain this park, or cause this park to be maintained, in clean and neat 
appearance, and in all material respects not less attractive in presentation to the condition of other parks owned by 
Seller as of the Contract Date. 
 
 (d) 1.9 Acre Park.  Seller will construct or cause the construction of a public park approximately 1.9 
acres in size in generally the location of the park shown on the Land Plans as the “1.9 Acre Park” and not materially 
dissimilar to that shown on the Exhibit “H-2” attached hereto.  Such construction will include the removal of any 
existing infrastructure at the location of this park.  Seller will work with Buyer prior to the First Closing in 
connection with a design for this park, including, without limitation, landscaping, hardscaping, and other design 
elements such as playgrounds and benches, but the design for this park will be as reasonably determined by Seller; 
provided, however, if agreements of the Parties are reached prior to the First Closing in connection with a design 
for this park, such agreements will be documented via a supplement to this Agreement and the construction of this 
park will be substantially in accordance with such design agreements unless Buyer otherwise consents in writing to 
one or more variances thereto.  The grading and planting of grass for this park will be completed by March 1, 2013, 
the final construction of this park will be completed by April 1, 2014, and this park will be open to the public by 
April 1, 2014, or as soon as practicable after such date, and will remain so thereafter unless the Parties agree in 
writing otherwise.  Seller will maintain this park, or cause this park to be maintained, in clean and neat appearance, 
and in all material respects not less attractive in presentation to the condition of other parks owned by Seller as of 
the Contract Date. 
 
 (e) Linear Park Network.  Seller will construct or cause the construction of the linear park network as 
generally depicted on the Exhibit “H-3” attached hereto.  Such construction will include the removal of any 
existing infrastructure at the location of this park.  Seller will work with Buyer prior to the First Closing in 
connection with a design for this park, including, without limitation, landscaping, hardscaping, and other design 
elements such as benches, lighting, signage and pet stations, but the design for this park will be as reasonably 
determined by Seller; provided, however, if agreements of the Parties are reached prior to the First Closing in 
connection with a design for this park, such agreements will be documented via a supplement to this Agreement 
and the construction of this park will be substantially in accordance with such design agreements unless Buyer 
otherwise consents in writing to one or more variances thereto.  The final construction of this park will be 
completed by March 1, 2013, and this park will be open to the public by March 1, 2013, or as soon as practicable 
after such date, and will remain so thereafter unless the Parties agree in writing otherwise.  Seller will maintain this 
park, or cause this park to be maintained, in clean and neat appearance, and in all material respects not less 
attractive in presentation to the condition of other parks owned by Seller as of the Contract Date. Buyer 
acknowledges that Buyer will be responsible for the construction of all sidewalks abutting the Property as well as 
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any other sidewalks described in Section 16 below, and also for improvements to portions of this park located 
within any gated areas at the Project, and Seller will be responsible for the construction of up to 12 foot wide paths 
adjacent to portions of the Retained Property (including, without limitation, the foregoing linear park, commercial 
area, and 1.4 acre park) all as depicted on the Land Plans or as otherwise noted in the Zoning Entitlement.  
 
 (f) Drainage Area on 16 Acre Parcel.  Seller will retain ownership of and responsibility for the 
“Drainage Area” on the Sixteen Acre Parcel as depicted on the Land Plans, including all pipes and structures within 
this area or located within Seller-owned rights-of-way.  Buyer acknowledges that Buyer is responsible for installing 
and maintaining BMP’s in accordance with Legal Requirements to keep this drainage area reasonably free of 
additional sediment and debris.  The drainage area at the Sixteen Acre Parcel was designed and installed based on a 
more intensive use than the proposed uses of the Property as contemplated by the Land Plans, and as a result of the 
foregoing and the reduction of impervious surfaces and reduced water flows at the applicable portions of the 
Property, the Parties do not anticipate that any further studies or modifications will need to be made to this drainage 
area and facilities related thereto.  Notwithstanding the foregoing, Seller may, if Seller believes it to be 
economically and environmentally feasible to do so, reduce the overall size of the detention pond located on the 
Sixteen Acre Parcel for the purpose of creating additional linear park space near the entrance of Dunwoody Park 
Drive provided that such reduction can be effected without violating any Legal Requirements applicable thereto.  
The extent to which the size of this detention pond is reduced will be determined in the sole discretion of Seller, 
although Seller will consult with Buyer in connection with Seller’s reduction efforts.  If there is such a reduction in 
size of this detention pond and Seller creates one or more platted lots for development, Seller will first offer in 
writing to sell such lot or lots to Buyer for $60,000.00 each, and will only sell such lot or lots to another party if 
Buyer does not agree to purchase such lot or lots within thirty (30) days after Buyer’s receipt of such written offer, 
and/or does not purchase such lot or lots, in the same manner as portions of the Sixteen Acre Parcel are to be sold to 
Buyer, within six (6) months after Buyer’s receipt of such written offer. 
 
 (g) Project Signage.  With respect to any entry monuments or directional signage at the Project, if such 
monuments or signage incorporates the branded image of Seller and are approved in writing by Seller prior 
installation (“Approved Signage”), then Seller will reimburse Buyer for one-half of the cost of any such 
monuments or signage, but not to exceed $30,000.00 in the aggregate, such reimbursement to occur within thirty 
(30) days after the later of (1) the installation/construction of any such Approved Signage, and (2) Seller’s receipt 
of evidence reasonably satisfactory of the actual cost incurred by Buyer to acquire such Approved Signage (i.e., the 
actual cost of the Approved Signage only, and in no event any costs incurred by Buyer to install/construct the 
same).  Other than as provided above in this subsection, Buyer shall be responsible for the cost to design, acquire 
and install/construct all monuments and other signage at the Project. 
 
 (h) 5 Acre Park.  Seller will construct or cause the construction of a public park approximately 5 acres 
in size in generally the location of the park shown on the Land Plans as the “5 Acre Park” and not materially 
dissimilar to that shown on the Exhibit “H-4” attached hereto.  Such construction will include the removal of any 
existing infrastructure at the location of this park.  Seller will work with Buyer prior to the First Closing in 
connection with a design for this park, including, without limitation, landscaping, hardscaping, and other design 
elements such as playgrounds and benches, but the design for this park will be as reasonably determined by Seller; 
provided, however, if agreements of the Parties are reached prior to the First Closing in connection with a design 
for this park, such agreements will be documented via a supplement to this Agreement and the construction of this 
park will be substantially in accordance with such design agreements unless Buyer otherwise consents in writing to 
one or more variances thereto.  The final construction of this park will be completed by May 31, 2015, and this park 
will be open to the public by May 31, 2015, or as soon as practicable after such date, and will remain so thereafter 
unless the Parties agree in writing otherwise.  Seller will maintain this park, or cause this park to be maintained, in 
clean and neat appearance, and in all material respects not less attractive in presentation to the condition of other 
parks owned by Seller as of the Contract Date. 
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 (i) Potential Relocation of Pernoshal Road.  No sooner than 2023, Seller will attempt to relocate 
Pernoshal Road to an area along the southern property line of the portion of the Property being sold to Buyer out of 
the Nineteen Acre Parcel such that it is connected with existing pavement to the Property at the entrance to Buyer’s 
gated community as constructed.  The failure of such a relocation to occur will not give rise to any rights or 
remedies of Buyer against Seller under this Agreement or otherwise at law or in equity. 
 
 (j) Trail Network.  Seller will construct or cause the construction of a trail network which connects 
portions of the Retained Property located on the Sixteen Acre Parcel with portions of the Retained Property located 
on the Nineteen Acre Parcel.  The design and location for this trail network will be as determined by Seller in its 
sole and absolute discretion, but in any event will have a width of not less than approximately eight (8) feet and will 
not encroach upon any of the portion of the Nineteen Acre Parcel to be sold to Buyer and will not materially deviate 
from the planned location as shown on the Exhibit “H-5” attached hereto.  Once completed, Seller will use 
reasonable efforts to connect this trail to Brook Run Park, but the failure of Seller to so connect this trail will not 
give rise to any rights or remedies of Buyer against Seller under this Agreement or otherwise at law or in equity. 
 
 (k) Suspension of Development Activities.  Upon the occurrence and during the continuance of a 
Buyer Default, Seller will have the right, but not any obligation and in addition to any other remedies available to 
Seller as a result of such Buyer Default, to suspend one or more of the development activities of Seller described in 
this Section 15.  In the event of such suspension, the deadline dates for suspended work will be extended on a day-
for-day basis. 
 
 (l) Cost of Development Activities.  Unless otherwise expressly provided to the contrary in this 
Agreement, the cost to design, plan for, construct, maintain, equip and complete the construction of, or to perform, 
the development activities of Seller described in this Section 15 will be the sole responsibility of Seller. 
 
 (m) Remediation of Development Obstacles.  If identified by Buyer in a written notice delivered to 
Seller on or before July 31, 2012, Seller will cure to the reasonable satisfaction of Buyer any of the following:  any 
matters with respect to the Property (including, without limitation, title and survey matters [whether or not 
Permitted Encumbrances], and/or the physical, geological, or environmental conditions of the Property and/or any 
improvements on or serving the same and/or its infrastructure) that Buyer desires corrected and that cost 
$25,000.00 or more to correct.  Alternatively, if Seller cannot cure, or chooses not to cure in a written notice 
delivered to Buyer on or before August 31, 2012, any such matters within a reasonable amount of time following 
such date, the Purchase Price will be equitably reduced based on the reasonably anticipated cost to be incurred by 
Buyer to cure the same, but in no event will any such reduction be more than $750,000.00.  If the anticipated cost to 
cure such matters exceeds $750,000.00 and Seller elects in writing not to cure such matters, Buyer may terminate 
the Agreement with respect to the portion of the Sixteen Acre Parcel to be sold to Buyer (if matters to be cured 
affect such portion) or the portion of the Nineteen Acre Parcel to be sold to Buyer (if matters to be cured affect such 
portion), or in its entirety if matters to be cured affect both such portions, by giving Seller written notice thereof 
within thirty (30) days after Buyer’s receipt of such election notice, in which case the Earnest Money or the Pro 
Rata Earnest Money, as applicable, will be returned to Buyer within five (5) business days thereafter and the Parties 
shall have no further rights or obligations under this Agreement except those that expressly survive a termination of 
the same including, without limitation, rights and obligations continuing in full force and effect to the extent not 
affected by Buyer’s termination of this Agreement pursuant to this subparagraph. 
 
 (n) Development of Retained Property.  Buyer will include in its application for the Zoning 
Entitlement a listing of uses of the Retained Property to be prohibited by the Zoning Entitlement, and all such 
prohibited uses as reflected in the Zoning Entitlement actually created are herein referred to as the “Restricted 
Uses”.  Prior to any sale of all or any portion of the Retained Property, Seller will file of record in DeKalb County, 
Georgia an instrument identifying the Restricted Uses and prohibiting the same by owners or operators of all or any 
portions of the Retained Property, which instrument will be in form and content reasonably acceptable to the Parties 
and in any event will provide for a termination of the prohibitions against all of the Restricted Uses on the earlier of 
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(i) the date on which all residential dwellings developed at the Sixteen Acre Parcel portion of the Project have been 
constructed and sold at least once, or (ii) the date that is seventh annual anniversary of the creation of the Zoning 
Entitlement.  As of the Contract Date, Seller has identified the following as preferred uses for portions of the 
Retained Property:  restaurant use and retail use.  Notwithstanding the immediately preceding sentence, Seller shall 
have no obligation to use, or cause the use of, any portion of the Retained Property for any of such preferred uses.  
Finally, Seller will include a commercial designation for the portions of the Retained Property identified as 
“Commercial Areas” or “Commercial Tract” on the Land Plans in Seller’s planned commercial zoning application. 
 
16. Development Covenants of Buyer.  For so long as this Agreement is in force or effect (and in the event of 
partial termination, then the following shall apply only to the portion of the Land to which this Agreement is still in 
effect with respect thereto): 
 
 (a) Sidewalk Construction and Drainage Area Responsibility.  Buyer shall construct sidewalks to the 
specific widths as shown on Exhibit “H”, and any other sidewalks identified as a Buyer construction obligation on 
the Land Plans and/or the Zoning Entitlement, which construction shall be completed no later than April 30, 2014.  
Buyer will be responsible for installing and maintaining BMP’s in accordance with Legal Requirements to keep this 
drainage area reasonably free of additional sediment and debris. 
 
 (b) Public Areas Hardscapes and Landscape Elements.  For the avoidance of doubt, the Parties 
acknowledge and agree that Buyer will have no responsibility for the construction or installation of hardscapes and 
landscape elements on property not owned by Buyer including, without limitation, any of the Retained Property. 
 
 (c) Construction of Residential Dwellings at the Property.  Provided the following is not prohibited by 
the Zoning Entitlement, Buyer will construct no more than 125 owner-occupied single-family residential dwellings 
at the Property, Buyer acknowledging that the actual number of such dwellings that may eventually be constructed 
at the Property will be subject to the Zoning Entitlement, and Seller and Buyer acknowledging that if the Zoning 
Entitlement allows only something less than 70 lots on the portion of the Property located on the Sixteen Acre 
Parcel, or something less than 36 lots on the portion of the Property located on the Nineteen Acre Parcel, Buyer 
may in good faith determine that it is financially unfeasible to complete Buyer’s planned development of the 
Property and exercise the remedies expressly provided to Buyer in this Agreement as a result thereof.  
 
 (d) Housing Unit Elevation Plans.  Provided that the same do not conflict with, and/or violate, any 
Legal Requirements applicable thereto and/or the Zoning Entitlement, the elevations of the owner-occupied single-
family dwellings shall be substantially similar to those identified in the Exhibit “I” attached hereto, which 
elevations may be modified with the prior written consent of Seller provided that any such modifications do not 
conflict with, and/or violate, any Legal Requirements applicable thereto and/or the Zoning Entitlement.  Materials 
used for the exterior of such dwellings may include brick, stone, cement siding, hard coat stucco, or any 
combination thereof provided that the foregoing does not conflict with, and/or violate, any Legal Requirements 
applicable thereto and/or the Zoning Entitlement.  Buyer will not use, or allow the use of, composite board siding, 
vinyl siding, EFIS stucco or other non-durable exterior materials in the construction/renovation of any such 
dwellings at the Property.  Buyer shall us its best efforts to incorporate brick elements into the exteriors of all such 
dwellings constructed at the Property. 
 
 (e) Limitation of Housing Dwellings on Key Roads.  No more than three (3) owner-occupied single-
family dwellings constructed adjacent to Key Roads shall have front-loaded garages. 
 
 (f) No Side-By-Side Townhomes.  Buyer will not construct, or permit the construction of, any side-by-
side townhouses on any portion of the Property; provided, however, both “Gates on Woodlawn” paired homes and 
“Woodstock Downtown Bailey” paired homes as depicted in the Land Plans and/or the Zoning Entitlement will be 
allowed at the Project as long as the exterior elevations of a paired home is sufficiently varied from its adjacent 
home. 
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 (g) Breakdown of Housing Types; Limitation of Private Amenities.  The Land Plans contemplate a 
variety of owner occupied single-family dwellings being constructed at the Project.  Buyer shall submit to Seller 
prior to the First Closing an initial breakdown of the variety and placement of all such dwellings for acceptance by 
Seller, but such variety and placement can thereafter be modified with the prior written consent of Seller, which 
consent will not be unreasonably withheld, conditioned or delayed.  In no event will Buyer construct, or permit the 
construction of, more than two (2) private amenity facilities at the Project. 
 
 (h) Covenants Regarding Construction Activities at the Property.  Intentionally omitted. 
 
 (i) Rights of Way Construction Requirements.  All alterations and excavations within the rights-of-
way at the Project must be pursuant to plans, calculations, and technical specifications prepared by a professional 
engineer licensed to practice in the State of Georgia, and approved by the appropriate staff of Seller, pursuant to 
conditions of zoning (if any) and standards set forth or promulgated under the Zoning Entitlement and, when 
applicable, all other Legal Requirements, including, but not limited to, the standards of any Governmental 
Authority having jurisdiction over such rights-of-way. 
 
 (j) Suspension of Development Activities.  Upon the occurrence and during the continuance of a 
Seller Default, Buyer will have the right, but not any obligation and in addition to any other remedies available to 
Buyer as a result of such Seller Default, to suspend one or more of the development activities of Buyer described in 
this Section 16.  In the event of such suspension, the deadline dates for suspended work will be extended on a day-
for-day basis. 
 
 (k) Cost of Development Activities.  Unless otherwise expressly provided to the contrary in this 
Agreement, the cost to design, plan for, construct, maintain, equip and complete the construction of, or to perform, 
the development activities of Buyer described in this Section 16 will be the sole responsibility of Buyer. 
 
17. Condemnation.  If all or any material portion of the Property is condemned or taken, or threatened to be 
condemned or taken, by any Governmental Authority, Seller shall give Buyer immediate notice thereof with a 
complete description of all relevant information and complete copies of all relevant documentation.  Within thirty 
(30) days of such Notice, Buyer may elect to either:  (i) terminate this Agreement with respect to all or the affected 
portion of the Property by written notice to Seller within thirty (30) days of Buyer’s receipt of such Notice 
(whereupon the Purchase Price shall be adjusted for lots or acreage not purchased in accordance with Section 5); or 
(ii) collect all awards from any condemnation and keep this Agreement in full force and effect, in which case Seller 
shall promptly execute all documents reasonably required by Buyer to assign Seller’s rights therein to Buyer.  For 
purposes of this Section, the phrase “material portion of the Property” will mean the taking of any of the following 
portions of the Property:  (1) any portion of any lot (or planned lot depicted on the Land Plans) that would 
materially affect Buyer’s planned construction of any improvements thereon or Buyer’s projected sales price 
thereof; (2) any portion of the Property the loss of which materially and adversely affects access thereto or visibility 
thereof; or (3) any portion of the Property the loss of which Buyer reasonably believes will materially and adversely 
affect the overall development, appearance or sales (including slowing of sales or lowering of sales prices) at either 
the Nineteen Acre Parcel or the Sixteen Acre Parcel (in which case Buyer shall have the option to terminate this 
Agreement as to the entire such parcel). 
 
18. Force Majeure.  If either Party shall be delayed or hindered in, or prevented from, the performance of any 
act required hereunder by reason of any Force Majeure event, then performance of such act shall be excused for the 
period of the delay and the period for the performance of any such act shall be extended for a period equivalent to 
the period of such delay.  The provisions of this Section shall not apply to nor operate to excuse Buyer or Seller 
from the payment of amounts due to the other Party strictly in accordance with the terms of this Agreement.  Each 
Party shall promptly notify the other Party of any Force Majeure delay as soon as practicable after the same has 
been identified. 
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19. Brokers.  Buyer and Seller represent, warrant and agree that no real estate commissions, finders’ fees, or 
brokers’ fees have been or will be incurred in connection with the sale of the Property by Seller to Buyer.  In the 
event of a real estate commission claim, Buyer shall indemnify, defend and hold Seller and all Seller Indemnitees 
harmless from any claim, liability, obligation, cost or expense (including attorneys’ fees and expenses) for fees or 
commissions relating to Buyer’s purchase of the Property asserted against Seller by any broker or other person 
claiming by, through or under Buyer or whose claim is based on Buyer’s acts.  In the event of a real estate 
commission claim, Seller shall indemnify, defend and hold Buyer harmless from any claim, liability, obligation, 
cost or expense (including attorneys’ fees and expenses) for fees or commissions relating to Buyer’s purchase of the 
Property asserted against Buyer by any broker or other person claiming by, through or under Seller or whose claim 
is based on Seller’s acts.  The rights and obligations of the Parties set forth in this Section shall survive all Closings 
and any termination of this Agreement. 
 
20. Recovery of Costs and Fees.  Any Party who is the prevailing party in any legal proceeding against the 
other Party brought under or with respect to this Agreement or the transaction contemplated hereby shall be 
additionally entitled to recover court costs and reasonable attorneys’ fees and expenses (at trial and on appeal) from 
the non-prevailing party as awarded by court.  For purposes of this Section, a Party shall be considered to be the 
“prevailing party” to the extent that (1) such Party initiated the litigation and substantially obtained the relief which 
it sought (whether by judgment, voluntary agreement or action of the other Party, trial, or alternative dispute 
resolution process), (2) such Party did not initiate the litigation and did not receive judgment in its favor, but the 
Party receiving the judgment did not substantially obtain the relief which it sought, (3) such Party did not initiate 
the litigation, but received a judgment in its favor, or (4) the other party to the litigation withdrew its claim or action 
without having substantially received the relief which it was seeking.  The rights and obligations of the Parties set 
forth in this Section shall survive all Closings and any termination of this Agreement. 
 
21. Assignment Restrictions.  Buyer shall not, and shall not have the right to, assign this Agreement or any of 
Buyer’s interest in, or rights under, this Agreement, or permit a Change in Ownership (as defined below), without 
obtaining the prior written consent of Seller, which consent may be withheld by Seller in Seller’s sole and absolute 
discretion; provided, however, that notwithstanding any provision of this Agreement to the contrary, if Buyer is not 
then in default under this Agreement and provided that Buyer notifies Seller in writing of such assignment not less 
than five (5) business days before the scheduled date of the applicable Closing, Buyer shall be permitted to assign 
in good faith its rights under this Agreement without first obtaining Seller’s consent thereto to (1) any entity under 
the Control (as defined below) of Buyer or any of Buyer’s managers, executive officers, and/or shareholders as of 
the Contract Date, or (2) any Affiliate (as hereinafter defined) of Buyer.  The term “Change in Ownership” will 
mean any direct or indirect change in the ownership structure or Control (as defined below) of Buyer including, 
without limitation, any direct or indirect change of beneficial ownership and any change of managing member, 
general partner or other control party, and any agreement to do any of the foregoing, and the term “Affiliate” will 
mean a person or entity that is directly or indirectly, through one or more intermediaries, Controlled by or under 
common Control with the party in question.  As used in the two immediately preceding sentences, the term 
“Control” will mean, with respect to an entity that is a corporation, the right to the exercise, directly or indirectly, 
more than fifty percent (50%) of the voting rights attributable to the shares of the controlled corporation and, with 
respect to an entity that is not a corporation, the possession, directly or indirectly, of the power to direct or cause the 
direction of the management or policies of the controlled entity.  Buyer acknowledges and agrees that (i) any 
assignment by Buyer in contravention of this Section shall be void and shall not relieve Buyer of Buyer’s 
obligations and liabilities hereunder, and (ii) any assignment of this Agreement permitted hereby shall not relieve 
Buyer from its obligations set forth herein.  No assignment consented to in writing by Seller shall be effective 
unless and until Buyer delivers a fully-executed assignment of this Agreement in which the assignee expressly 
assumes to be bound by this Agreement and to assume, pay and perform all of the duties, obligations, agreements 
and covenants of Buyer under this Agreement from and after the effective date of the applicable assignment.  The 
covenants of Buyer in this Section are “material covenants”. 
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22. 	otices.  All notices, requests, demands and other communications hereunder shall be in writing and shall 
be (i) delivered by hand, (ii) transmitted by electronic transmission and promptly confirmed by either (a) Federal 
Express (or comparable overnight delivery service) with signature required, or (b) certified mail, return receipt 
requested, (iii) sent prepaid by Federal Express (or a comparable overnight delivery service) with signature 
required, or (iv) sent by the United States mail, certified, postage prepaid, return receipt requested, at the addresses 
and with such copies as designated below.  Any notice, request, demand or other communication delivered or sent 
in the manner aforesaid shall be deemed given and received (as the case may be) when actually delivered by hand 
delivery, electronic transmission (and confirmed as provided above), or overnight courier, or, when sent by United 
States mail, postage prepaid, certified mail, return receipt requested, the earlier of (a) the date of actual delivery, or 
(b) three (3) business days after deposit in the United States mail.  
 
   If to Seller:  City of Dunwoody 
      41 Perimeter Center East, Suite 250 
      Dunwoody, Georgia 30346 
      Attention:  Warren Hutmacher 
 
   With a copy to:  Alison S. Woodrow, Esq. 
      FSB FisherBroyles 
      5023 Buckline Crossing 
      Dunwoody, Georgia 30338 
 
   With a copy to:  City of Dunwoody 
      41 Perimeter Center East, Suite 250 
      Dunwoody, Georgia 30346 
      Attention:  City Attorney 
 
   If to Buyer:  JW Acquisitions, LLC 
      4125 Atlanta Road SE 
      Smyrna, Georgia 30080 
      Attention:  Director of Land Acquisitions 
      Email:  Bryan.Musolf@jwhomes.com 
 
   With a copy to:  JW Acquisitions, LLC 
      4125 Atlanta Road SE 
      Smyrna, Georgia 30080 
      Attention:  General Counsel 
      Email:  Rob.Parker@jwhomes.com 
 
23. Survival.  Except as expressly provided to the contrary in this Agreement (including, without limitation, 
Section 7.(b) above), the terms, conditions and provisions of this Agreement shall be not be merged into any of the 
instruments and documents executed and delivered at any Closing, and shall survive such Closing. 
 
24. Run With The Land.  The rights and obligations of the Parties under this Agreement shall run with the 
land. 
 
25. Miscellaneous. 
 
 (a) Time of Essence.  Time is of the essence hereof. 
 
 (b) Time for Performance.  Whenever any determination is to be made or action to be taken on a date 
specified in this Agreement, if such date shall fall upon a Saturday, Sunday or holiday observed by federal savings 
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banks in the State of Georgia (each other day being a “business day” for purposes hereof), the date for such 
determination or action shall be extended to the first business day immediately thereafter.  Except as expressly 
noted herein to the contrary, time periods herein referred to shall mean Eastern Standard Time or Eastern Daylight 
Time, as applicable. 
 
 (c) Governing Law.  This Agreement shall be governed by and construed under and in accordance 
with the laws of the State of Georgia without regard to its principles of conflicts of laws.  All obligations of the 
Parties created hereunder are performable in the county where the Property is located. 
 
 (d) Entire Agreement; Modifications.  This Agreement supersedes all prior discussions and agreements 
between Seller and Buyer with respect to the Property and contains the sole and entire understanding between 
Seller and Buyer with respect to the Property.  All promises, inducements, offers, letters of intent, solicitations, 
agreements, commitments, representations and warranties heretofore made between the Parties are merged into this 
Agreement.  This Agreement shall not be modified or amended in any respect except by a written instrument 
executed by or on behalf of each of the Parties. 
 
 (e) Exhibits.  Each and every exhibit referred to or otherwise mentioned in this Agreement is attached 
to this Agreement and is and shall be construed to be made a part of this Agreement by such reference or other 
mention at each point at which such reference or other mention occurs, in the same manner and with the same effect 
as if each exhibit were set forth in full and at length every time it is referred to or otherwise mentioned. 
 
 (f) Captions.  All captions, headings, section and subsection numbers and letters and other reference 
numbers or letters are solely for the purpose of facilitating reference to this Agreement and shall not supplement, 
limit or otherwise vary in any respect the text of this Agreement.  
 
 (g) References.  All references to sections or subsections shall be deemed to refer to the appropriate 
section or subsection of this Agreement.  Unless otherwise specified in this Agreement, the terms “herein,” 
“hereof,” “hereunder” and other terms of like or similar import, shall be deemed to refer to this Agreement as a 
whole, and not to any particular section or subsection hereof. 
 
 (h) Counterparts.  This Agreement may be executed in several counterparts, each of which shall 
constitute an original and all of which together shall constitute one and the same instrument. 
 
 (i) Waiver.  Any condition or right of termination, cancellation or rescission granted by this 
Agreement to Buyer or Seller may be waived by such party.  However, no waiver of any of the foregoing or any 
condition or covenant of this Agreement to be satisfied or performed by a Party shall be deemed to imply or 
constitute a further waiver of the same, or any like condition or covenant, and nothing contained in this Agreement 
nor any act of a Party, except a written waiver signed by such Party, shall be construed as a waiver of any condition 
or covenant to be performed by the other Party. 
 
 (j) Rights Cumulative.  Except as expressly limited by the terms of this Agreement, all rights, powers 
and privileges conferred under this Agreement shall be cumulative and not restrictive of those given by law. 
 
 (k) Successors and Assigns.  This Agreement shall be binding upon and inure of the benefit of the 
Parties and their respective heirs, successors and permitted assigns. 
 
 (l) No Site Improvement Work.  The Property shall be delivered to Buyer on an “as-is” basis, and, 
except as otherwise expressly provided to the contrary in this Agreement, Buyer shall be responsible for all site 
improvement work including, but not limited to, (i) earthwork and grading as needed for construction of 
contemplated improvements, (ii) providing on-site, below ground storm water detention, and (iii) extending utilities 
from the boundary line of the Property to individual lots and improvements to be constructed thereon. 
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 (m) No Third Party Beneficiaries.  There are no third-party beneficiaries, express or implied, of this 
Agreement. 
 
 (n) Legal Construction.  In case any one or more of the provisions contained in this Agreement shall 
for any reason be held to be invalid, illegal, or unenforceable in any respect, such invalidity, illegality, or 
unenforceability shall not affect any other provision hereof, and this Agreement shall be construed as if such 
invalid, illegal, or unenforceable provision had never been contained herein.  Furthermore, in lieu of any such 
invalid, illegal or unenforceable provision, there shall be automatically added to this Agreement a provision as 
similar to such illegal, invalid or unenforceable provision as may be possible and be legal, valid and enforceable. 
 
 (o) Gender and Number.  Words of any gender used in this Agreement shall be held and construed to 
include any other gender, and words in the singular number shall be held to include the plural and vice versa, unless 
the context requires otherwise. 
 
 (p) Rule of Construction.  The Parties acknowledge that the Parties and their respective counsel have 
each reviewed and revised this Agreement, and that the normal rule of construction to the effect that any 
ambiguities are to be resolved against the drafting party shall not be employed in the interpretation of this 
Agreement or any amendments or exhibits hereto. 
 
 (q) Further Assurances.  Seller and Buyer each covenant and agree to sign, execute and deliver, or 
cause to be signed, executed and delivered, and to do or make, or cause to be done or made, upon the written 
request of the other party, any and all agreements, instruments, papers, deeds, acts or things, supplemental, 
confirmatory or otherwise, as may be reasonably required by either Party for the purpose of or in connection with 
consummating the transactions described herein.  This includes, without limitation, any instruments to be filed in 
the real property records of the county in which the Property is located to provide notice of the rights, remedies, 
covenants, conditions, restrictions or other matters set forth in this Agreement, the Land Plans and/or the Zoning 
Entitlement as Seller or Buyer, or both, may elect. 
 
 (r) No Special Relationship.  This Agreement does not and shall not be construed to create a 
partnership, joint venture, relationship of principal and agent, or any other relationship between the Parties except 
the relationship of transferor and transferee specifically established hereby.  Neither Buyer nor Seller shall be 
deemed to be a fiduciary of the other Party. 
 
 (s) Electronic Transmission.  An electronically transmitted copy of a duly executed counterpart of this 
Agreement shall be sufficient to evidence the binding agreement of each Party to the terms hereof and will 
constitute an “original” executed counterpart of this Agreement.  However, each Party agrees to promptly deliver at 
least two (2) multiple originals (or multiple original counterparts, if applicable) of this Agreement to the other Party 
following the delivery of an electronically transmitted copy thereof. 
 
 (t) Reporting Requirements.  Seller and Buyer agree to comply with any and all reporting 
requirements applicable to the transaction which is the subject of this Agreement which are set forth in any Legal 
Requirement of any Governmental Authority including, without limitation, The Foreign Investment in Real 
Property Tax Act of 1980 and Seller and Buyer further agree upon request to furnish the other party with evidence 
of such compliance. 
 
 (u) Signatory Exculpation.  The signatory(ies) for Buyer is/are executing this Agreement in his/their 
capacity as representative of Buyer and not individually and, therefore, shall have no personal or individual liability 
of any kind in connection with this Agreement and the transactions contemplated by it.  The signatory(ies) for 
Seller is/are executing this Agreement in his/their capacity as representative of Seller and not individually and, 
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therefore, shall have no personal or individual liability of any kind in connection with this Agreement and the 
transactions contemplated by it. 
 
 (v) Seller Consent.  Except as expressly set forth to the contrary in this Agreement, any time Seller’s 
consent or approval is required, Seller will not unreasonably delay providing a response to Buyer, but Seller may 
withhold such consent or approval in Seller’s sole and absolute discretion. 
 
 (w) No Reliance.  The Parties represent and acknowledge that in executing this Agreement they do not 
rely upon, and have not relied upon, any representation or statement made by any other Party by any other Party’s 
agents, representatives, or attorneys will regard to the subject matter, basis or effect of this Agreement except as 
specifically provided herein. 
 
 (x) Representatives.  Until the Closing of the sale of the last of the Property to Buyer, each Party will 
designate, by written notice to the other Party from time to time, a representative that will act as such Party’s 
representative for coordination of design and construction matters and shall have authority to render ordinary day-
to-day decisions and furnish information contemplated to be made or furnished by such Party pursuant to this 
Agreement. 
 
 (y) Estoppel Certificates.  Each Party (an “Estoppel Responding Party”) shall, from time to time, 
within fifteen (15) business days after written request by the other Party (a “Requesting Party”), execute and 
deliver to the Requesting Party and/or such third party designated by the Requesting Party a statement in writing 
certifying (1) that, except as may be otherwise specified by the Estoppel Responding Party, (i) this Agreement is in 
full force and effect and unmodified, (ii) the Estoppel Responding Party is not in default in the performance or 
observance of its obligations under this Agreement, and (iii) to the Estoppel Responding Party’s actual knowledge, 
the Requesting Party is no in default in the performance and observance of the Requesting Party’s obligations under 
this Agreement, and (2) as to such other factual matters as the Requesting Party may reasonably request with 
respect to this Agreement, the status of any matter relevant to this Agreement, or the performance or observance of 
the provisions of this Agreement. 
 
 (z) Diligent Performance.  With respect to any duty or obligation imposed on a Party by this 
Agreement, unless a time limit is specified for the performance of such duty or obligation, it shall be the duty or 
obligation of the other Party to commence and perform the same in a diligent and workmanlike manner and to 
complete the performance of such duty or obligation as soon as reasonably practicable after commencement of 
performance. 
 
 (aa) No Personal Liability.  Notwithstanding anything to the contrary set forth in this Agreement, no 
elective or appointed board, commission, agency, officer or employee of Seller, and no person who is, directly or 
indirectly, a partner, member, officer, director, shareholder, trustee, beneficiary, employee or agent of Buyer, shall 
be personally liable for any of the obligations of Seller or Buyer hereunder, and each Party shall look solely to the 
assets of Seller or Buyer (as the case may be) and shall have no recourse against the assets of such other party as 
specified in this subsection. 
 
26. Independent Contract Consideration.  Buyer shall deliver to Seller contemporaneously with its delivery 
of this Agreement to Seller, in Immediately Available Funds, the amount of One Hundred Dollars ($100.00) (the 
foregoing amount is herein referred to as the “Independent Contract Consideration”), which amount the parties 
bargained for and agreed to as consideration to Seller for allowing Buyer to exercise various rights prior to the First 
Closing Date.  The Independent Contract Consideration is in addition to and independent of any other consideration 
or payment provided in this Agreement, is non-refundable, and it is fully earned and shall be retained by Seller 
notwithstanding any other provision of this Agreement to the contrary. 
 

[THE REMAI	DER OF THIS PAGE IS I	TE	TIO	ALLY LEFT BLA	K] 
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 I	 WIT	ESS WHEREOF, the Parties have executed and delivered this Agreement effective as of the 
Contract Date. 
 
       BUYER: 
 

JW ACQUISITIONS, LLC, a Georgia limited liability 
company 

 
 
 
       By:          
       Name:          
       Title:          
 
       SELLER: 
 

CITY OF DUNWOODY, GEORGIA, a Georgia 
municipal corporation 

 
 
 
       By:          
       Name:          
       Title:          
 
       Attest:         
        Sharon Lowery, City Clerk 
 
EXHIBITS: 
 
Exhibit “A” - Legal Description of Sixteen Acre Parcel 
Exhibit “B” - Legal Description of Nineteen Acre Parcel 
Exhibit “B-1” - Copy of Nineteen Acre Contract 
Exhibit “B-2”  Depiction of 7/31/2012 Nineteen Acre Parcel 
Exhibit “B-3” - Depiction of 7/31/2013 Nineteen Acre Parcel 
Exhibit “B-4” - Depiction of 8/29/2014 Nineteen Acre Parcel 
Exhibit “C” - Depiction of the Property 
Exhibit “D” - Depiction of the Retained Property 
Exhibit “E” - Land Plans 
Exhibit “F” - Annual Minimum Payment Schedule 
Exhibit “G” - Limited Warranty Deed 
Exhibit “H” - Drawings for 1.4 Acre Park 
Exhibit “H-2”  Drawings for 1.9 Acre Park 
Exhibit “H-3”  Depiction of Linear Park Network and Sidewalk Construction 
Exhibit “H-4”  Drawings for 5 Acre Park 
Exhibit “H-5”  Planned location of the Trail Network 
Exhibit “I” - Depictions of Housing Unit Plans for the Project 
Exhibit “J”  Listing of Property Reports 
Exhibit “K”  Closing Affidavit 
 
Project Renaissance – 7-13-2012 Draft of Acquisition and Development Agreement – City of Dunwoody and JW Acquisitions, LLC 
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All that tract or parcel of land lying and being in Land Lot 345, of the 18th District 
City of Dunwoody, DeKalb County, Georgia, and being more particularly described as follows: 
 

Beginning at a capped 1/2" rebar set at the intersection of the southerly right of way of  
North Shallowford Road (having a variable width right of way) with the westerly right of way of 
Dunwoody Park Drive (having an apparent 60’ right of way); thence, leaving the southerly right of 
way of North Shallowford Road and running along said westerly right of way of Dunwoody Park 
Drive the following calls and distances South 39°15' 09" West, 251.95 feet to a 1/2" rebar found; 
thence, 294.12 feet along the arc of a curve deflecting to the left, having a radius of 344.38 feet 
and a chord bearing and distance of South 14°47' 09" West, 285.26 feet to a 1/2" rebar found; 
thence, South 09°40' 51" East, 38.55 feet; thence, leaving the aforesaid westerly right of way of 
Dunwoody Park Drive and running along the common line with the Estates at Dunwoody Park 
Ga, LLC (recorded in DB 21645 pg 63) the following calls and distances South 80°19' 09" West, 
29.65 feet; thence, 24.18 feet along the arc of a curve deflecting to the right, having a radius of 
113.00 feet and a chord bearing and distance of South 86°26' 57" West, 24.13 feet; thence, North 
87°25' 16" West, 221.18 feet; thence, 72.58 feet along the arc of a curve deflecting to the right, 
having a radius of 263.00 feet and a chord bearing and distance of North 79°30' 55" West, 72.35 
feet; thence, North 71°36' 34" West, 250.04 feet; thence, 208.29 feet along the arc of a curve 
deflecting to the right, having a radius of 513.00 feet and a chord bearing and distance of North 
59°58' 41" West, 206.86 feet to the easterly right of way of Dunwoody Park North (having an 
apparent 60’ right of way); thence, leaving said common line of the Estates at Dunwoody Park 
Ga, LLC and continuing along the aforesaid public right of way Dunwoody Park North 12.28 feet 
along the arc of a curve deflecting to the right, having a radius of 161.03 feet and a chord bearing 
and distance of North 42°28' 32" East, 12.27 feet to a 1/2" rebar found at the terminus of the 
public right of way of Dunwoody Park North; thence along the aforesaid terminus of Dunwoody 
Park North, North 45°16' 06" West, 60.03 feet to a capped 1/2" rebar set on the westerly terminus 
of the aforesaid right of way; thence, leaving the westerly right of way of Dunwoody Park North 
along the common line of Atlanta Jewish Federation, Inc. (recorded in DB 12193 PG 191), the 
following calls and distances South 73°43' 32" West, 90.68 feet to a capped 1/2" rebar set; 
thence, North 53°18' 27" West, 316.97 feet; thence, South 74°32' 39" West, 262.91 feet 
to a capped 1/2" rebar set on the easterly right of way of Chamblee Dunwoody Road (having a 
variable right of way); thence, running along the aforesaid easterly right of way the following calls 
and distances 175.55 feet along the arc of a curve deflecting to the right, having a radius of 
350.35 feet and a chord bearing and distance of  North 17°44' 30" East, 173.72 feet to a 1/2" 
rebar found; thence, North 32°07' 36" East, 182.63 feet to a 1/2" rebar found; thence, leaving the 
aforesaid right of way of Chamblee Dunwoody Road and running, along the common line of 
Tangier Investments, LLC (recorded in DB 17014 PG 252) and Delido Apartments LTD  
(recorded in DB 17789 PG 371) South 88°57' 21" East, 772.69 feet to a 1/2" rebar set; thence, 
continuing along the common line of Delido Apartments LTD (recorded in DB 17789 PG 371) and 
Reldnac Shallowford LLC (recorded in DB 20018 PG 251) South 89°03' 38" East, 532.99 feet to a 
1/2" rebar found on the southerly right of way of North Shallowford Road; thence, running along 
the aforesaid southerly right of way of North Shallowford Road South 50°30' 43" East, 208.56 feet 
to a 1/2" rebar, and The Point of Beginning. 
 

Containing 696,935 square feet or 15.9994 acres of land, more or less. 

-301-

#M.2.

kimberly.greer
Placed Image



 



-303-

#M.2.

kimberly.greer
Text Box
Exhibit B

kimberly.greer
Text Box

kimberly.greer
Placed Image



-304-

#M.2.

kimberly.greer
Text Box



-305-

#M.2.

kimberly.greer
Text Box



-306-

#M.2.

kimberly.greer
Text Box



-307-

#M.2.

kimberly.greer
Paid Stamp



-308-

#M.2.



-309-

#M.2.



-310-

#M.2.



-311-

#M.2.



-312-

#M.2.



-313-

#M.2.



-314-

#M.2.



-315-

#M.2.



-316-

#M.2.



-317-

#M.2.



-318-

#M.2.



-319-

#M.2.



-320-

#M.2.



-321-

#M.2.



-322-

#M.2.



-323-

#M.2.



-324-

#M.2.



-325-

#M.2.



-326-

#M.2.



-327-

#M.2.



-328-

#M.2.



-329-

#M.2.



-330-

#M.2.



-331-

#M.2.



-332-

#M.2.



-333-

#M.2.



-334-

#M.2.



-335-

#M.2.



-336-

#M.2.



-337-

#M.2.



-338-

#M.2.



-339-

#M.2.



-340-

#M.2.



-341-

#M.2.



-342-

#M.2.



-343-

#M.2.



-344-

#M.2.



-345-

#M.2.



-346-

#M.2.



-347-

#M.2.



-348-

#M.2.



-349-

#M.2.



-350-

#M.2.



-351-

#M.2.



-352-

#M.2.



-353-

#M.2.



-354-

#M.2.



-355-

#M.2.



-356-

#M.2.



-357-

#M.2.



-358-

#M.2.



-359-

#M.2.



-360-

#M.2.



-361-

#M.2.



-362-

#M.2.



-363-

#M.2.



-364-

#M.2.



-365-

#M.2.



-366-

#M.2.



TRACT A1 
Tax Parcels 18-344-01-007 & 18-344-01-009 

 
Being all that tract or parcel of land lying and being in Land Lot 344, of the 18th District of DeKalb 
County, Georgia, and being more particularly described as follows: 
 
To find the Point of Beginning, commence at a 1”crimp top pipe found at the common corner of 
Land Lots 344, 345, 352 and 353 of the aforesaid District; thence, leaving the said point and 
running with the westerly line of said Land Lot 344 and along the property now or formerly owned 
by Dekalb–Lake Ridge, LLC as described in a deed recorded among the Land Records of DeKalb 
County, Georgia in Deed Book 17650, Page 759, South 01° 44' 14" West, 279.73 feet to the 
easterly right of way of North Shallowford Road (having a 80’ Right of Way); thence, running along 
the said easterly right of way of North Shallowford Road, 244.34 feet along the arc of a curve 
deflecting to the right, having a radius of 2,071.45 feet and a chord bearing and distance of South 
45° 16' 42" West, 244.20 feet to the northerly right of way of Pernoshal Court (having a 60’ Right of 
Way); thence leaving the northerly right of way of Pernoshal Court and running along a tie line of 
South 41° 05' 02" East, 60.01 feet to a 1/2" iron rod found at the intersection of the aforesaid 
easterly right of way of North Shallowford Road and the southerly right of way of aforesaid 
Pernoshal Court, said point being the True Point of Beginning of the below described tract or 
parcel of land; thence, leaving the said Point of Beginning and running along the aforesaid 
southerly right of way of Pernoshal Court the following courses and distances: North 47° 52' 55" 
East, 198.18 feet to a 1/2" rebar found; thence, 98.93 feet along the arc of a curve deflecting to the 
right, having a radius of 271.56 feet and a chord bearing and distance of North 58° 19' 06" East, 
98.38 feet to a 1/2" rebar found; thence, 104.87 feet along the arc of a curve deflecting to the right, 
having a radius of 271.56 feet and a chord bearing and distance of North 79° 49' 06" East, 104.22 
feet to a 1/2" rebar found; thence, South 89° 07' 05" East, 165.15 feet; thence, 236.91 feet along 
the arc of a curve deflecting to the right, having a radius of 542.96 feet and a chord bearing and 
distance of South 76° 37' 05" East, 235.04 feet; thence, South 64° 07' 05" East, 8.26 feet to a 3/4" 
open top pipe found; thence, leaving aforesaid southerly right of way of Pernoshal Court and 
running along the property now or formerly owned by RAJ BHOLE as described in a deed 
recorded among the aforesaid Land Records in Deed Book 9475, Page 74 and Dunwoody Trail 
Apartments Limited as described in Deed Book 4734, Page 63, South 24° 32' 50" West, 327.11 
feet to a 1/2" rebar found; thence, running along the property now or formerly owned by Gables 
Realty Limited Partnership, Dunwoody GA-PDA, LLC, Dunwoody GA-PFG, LLC and Dunwoody 
GA-PETULA, LLC as described in a deed recorded among the aforesaid Land Records in Deed 
Book 13058, Page 546 the following courses and distances: North 89° 28' 30" West, 259.75 feet to 
a 3/8” rebar found; thence, South 61° 30' 43" West, 164.65 feet to a 1/2" rebar found on the 
aforesaid easterly right of way of North Shallowford Road; thence, running along the aforesaid 
easterly right of way of North Shallowford Road the following courses and distances: North 40° 01' 
14" West, 20.00 feet to a 1/2" rebar found; thence, North 40° 01' 14" West, 281.95 feet to a 1/2" 
iron rod, and the Point of Beginning. 
 

Containing 210,668 square feet or 4.8363 acres of land, more or less. 
 
Property is subject to all easements and rights of way recorded and unrecorded. 
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TRACT B 
Tax Parcel 18-334-01-010 

 
Being all that tract or parcel of land, lying and being in Land Lot 344, of the 18th District of DeKalb 
County, Georgia, and being more particularly described as follows: 
 
To find the Point of Beginning, commence at a 1”crimp top pipe found at the common corner of 
Land Lots 344, 345, 352 and 353 of the aforesaid District; thence, leaving the said point and 
running along the northern line of said Land Lot 344 and the property now or formerly owned by 
DeKalb–Lake Ridge, LLC, as described in a deed recorded among the Land Records of DeKalb 
County, Georgia in Deed Book 17650, Page 759, North 89° 50' 23" East, 838.08 feet to a 1/2" 
rebar found at the True Point of Beginning of the herein described tract or parcel of land; thence, 
leaving said Point of Beginning and continuing along the aforesaid northern line of Land Lot 334, 
North 89° 06' 36" East, 500.68 feet; thence, leaving the northern line of Land Lot 334 and running 
along the property now or formerly owned by Atlanta Healthcare Management LTD, as described 
in a deed recorded among the aforesaid Land Records in Deed Book 10472, Page 794, South 25° 
22' 55" West, 442.28 feet to the northerly Right of Way Line of Pernoshal Court (having a 60 feet 
wide right of way); thence, running along the said line of Pernoshal Court the following courses 
and distances: North 64° 07' 05" West, 212.70 feet; thence, 174.82 feet along the arc of a curve 
deflecting to the left, having a radius of 602.96 feet and a chord bearing and distance of North 72° 
25' 27" West, 174.21 feet; thence, leaving the aforesaid line of Pernoshal Court and running along 
the property now or formerly owned by Atlanta Healthcare Management LTD, as described in a 
deed recorded among the aforesaid Land Records in Deed Book 10472, Page 794, North 10° 40' 
06" East, 250.69 feet to a 1/2” rebar, and the Point of Beginning. 
 

Containing 143,276 square feet or 3.2892 Acres of land, more or less. 
 
Property is subject to all easements and rights of way recorded and unrecorded. 

-368-

#M.2.



TRACT A2 
Tax Parcel 18-334-01-001 

 
Being all that tract or parcel of land lying and being in Land Lot 344, of the 18th District of DeKalb 
County, Georgia, and being more particularly described as follows: 
 
To find the Point of Beginning, commence at a 1”crimp top pipe found at the common corner of 
Land Lots 344, 345, 352 and 353 of the aforesaid District; thence, leaving the said point and 
running along the northern line of said Land Lot 344 and the property now or formerly owned by 
DeKalb–Lake Ridge, LLC, as described in a deed recorded among the Land Records of DeKalb 
County, Georgia in Deed Book 17650, Page 759: North 89° 50' 23" East, 838.08 feet to a 1/2" 
rebar found; thence, North 89° 06' 36" East, 500.68 feet to the True Point of Beginning of the 
herein described tract or parcel of land; thence, leaving said Point of Beginning and continuing 
along the aforesaid northern line of Land Lot 334,  North 89° 06' 36" East, 248.17 feet to the 
centerline of Tributary “A” of Nancy Creek; thence, leaving the aforesaid line of Land Lot 344, and 
running along the centerline of the said creek the following courses and distances: South 44° 29' 
24" East, 44.65 feet; thence, South 31° 09' 43" East, 51.17 feet; thence, South 18° 55' 36" East, 
63.68 feet; thence, South 32° 52' 48" East, 51.92 feet; thence, South 12° 18' 02" East, 59.73 feet; 
thence, South 13° 22' 21" East, 56.08 feet; thence, South 09° 23' 41" East, 58.18 feet; thence, 
South 06° 18' 24" East, 33.35 feet; thence, South 02° 52' 02" West, 63.46 feet; thence, South 06° 
43' 57" West, 25.27 feet; thence, South 13° 41' 19" East, 67.40 feet; thence, leaving the centerline 
of the aforesaid creek and running along the property now or formerly owned by Wellington Place 
Condominium as described in a deed recorded among the aforesaid Land Records in Deed Book 
10547, Page 359, North 89° 28' 05" West, 371.85 feet to the easterly Right of Way Line of 
Pernoshal Court (having a 60 feet wide right of way); thence, running along the said easterly and 
northerly right of way lines of Pernoshal Court the following courses and distances: 20.83 feet 
along the arc of a curve deflecting to the left, having a radius of 60.00 feet and a chord bearing 
and distance of North 35° 49' 44" East, 20.73 feet; thence, North 64° 07' 05" West, 16.96 feet to a 
3/8" rebar found; thence, North 64° 07' 05" West, 242.36 feet; thence, leaving the aforesaid 
northerly line of Pernoshal Court and running along the property now or formerly owned by Atlanta 
Healthcare Management LTD, as described in deed recorded among the aforesaid Land Records 
in Deed Book 10472, Page 794, North 25° 22' 55" East, 442.28 feet to the Point of Beginning. 
 

Containing 236,456 square feet or 5.4283 Acres of land, more or less. 
 
Property is subject to all easements and rights of way recorded and unrecorded. 
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TRACT C 
Tax Parcel 18-334-01-003 

 
Being all that tract or parcel of land, lying and being in Land Lot 344, of the 18th District of DeKalb 
County, Georgia, and being more particularly described as follows: 
 
Beginning for the same at a 1”crimp top pipe found at the common corner of Land Lots 344, 345, 
352 and 353 of the aforesaid District; thence, leaving the said Point of Beginning and running 
along the northern line of said Land Lot 344 and the property now or formerly owned by DeKalb–
Lake Ridge, LLC, as described in a deed recorded among the Land Records of DeKalb County, 
Georgia in Deed Book 17650, Page 759, North 89° 50' 23" East, 838.08 feet to a 1/2" rebar found; 
thence, leaving the northern line of Land Lot 334 and running along the property now or formerly 
owned by Atlanta Healthcare Management LTD, as described in deed recorded among the 
aforesaid Land Records in Deed Book 10472, Page 794, South 10° 40' 06" West, 250.69 feet to 
the northerly Right of Way Line of Pernoshal Court (having a 60 feet wide right of way); thence, 
running along the said line of Pernoshal Court the following courses and distances, 88.27 feet 
along the arc of a curve deflecting to the left, having a radius of 602.96 feet and a chord bearing 
and distance of North 84° 55' 27" West, 88.19 feet; thence, North 89° 07' 05" West, 165.15 feet; 
thence, 248.83 feet along the arc of a curve deflecting to the left, having a radius of 331.56 feet 
and a chord bearing and distance of South 69° 22' 55" West, 243.03 feet to an “X” Scribe found; 
thence, South 47° 52' 55" West, 197.09 feet to the northeasterly Right of Way Line of North 
Shallowford Road (having an 80 feet wide right of way); thence, running along the said line of 
North Shallowford Road, 244.34 feet along the arc of a curve deflecting to the left, having a radius 
of 2,071.45 feet and a chord bearing and distance of North 45° 16' 42" West, 244.20 feet; thence, 
leaving the aforesaid line of North Shallowford Road and running along the westerly line of 
aforesaid Land Lot 344 and along the aforesaid property of Dekalb–Lake Ridge, LLC, North 01° 
44' 14" East, 279.73 feet to a 1” crimp top pipe, and the Point of Beginning. 
 

Containing 243,490 square feet or 5.5897 Acres of land, more or less. 
 
Property is subject to all easements and rights of way recorded and unrecorded. 
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SITE DATA

OFFICE AND CLININC: 1 SPACE FOR 250 SqFt OF FLOOR AREA

PARKING REQUIREMENTS:

NOT TO EXCEED 80%

MAXIMUM LOT COVERAGE:

FIVE STORIES OR 70'

MAXIMUM BUILDING HEIGHT:

ZONED FOR ANY "R" CLASSIFICATION.

WIDTH ALONG ANY ADJOINING PROPERTY WHICH IS

TRANSITIONAL BUFFER ZONE NOT LESS THAN 50' IN

TRANSITIONAL BUFFER ZONE:

REAR YARD: 30'

INTERIOR SIDE YARD: 20'

SIDE YARD ALONG STREET ON CORNER LOT: 50'

SIDE YARD: 20'

FRONT YARD: 50'

FROM PUBLIC STREET 50'

MINIMUM SETBACKS:

PROPERTY ZONED: OI OFFICE INSTITUTIONAL

JURISDICTION: CITY OF DUNWOODY

ZONING:

4553 NORTH SHALLOWFORD RD

PARCEL # 18 344 01 009

4555 NORTH SHALLOWFORD RD

PARCEL # 18 388 01 007

0 PERNOSHAL COURT

PARCEL # 18 344 01 001
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PARCEL # 18 344 01 010
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PARCEL #18 344 01 003
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DATED: 01/31/12

PREPARED BY TERRAMARK LAND SURVEYING, INC.

14. ALTA SURVEY FOR THE CITY OF DUNWOODY

DEVELOPMENT COMPANY, RECORDED IN PB 208 PG 118, AFORESAID RECORDS.

13. LOT LINE ADJUSTMENT PLAT OF TRACT 8-8 FOR AMERICAN MEDICORP

DATED APRIL 4, 1973.

12. SURVEY OF PROPERTY, PREPARED BY WATTS AND BROWNING

REVISED APRIL 4, 1974, PREPARED BY WATTS & BROWNING ENGINEERS.

RECORDED IN PB 56 PG 102, DATED: JANUARY 12, 1971 AND BEING

11. DEDICATION PLAT FOR PERNOSHAL COURT

RECORDED IN DB 17650 PG 759, AFORESAID RECORDS.

10. GEORGIA LIMITED WARRANTY DEED TO DEKALB-LAKE RIDGE LLC

RECORDED IN DB 11545 PG 228, AFORESAID RECORDS.

9. SPECIAL WARRANTY DEED TO UHS OF PEACHFORD, LP

RECORDED IN CONDO PB 4 PG 121, AFORESAID RECORDS.

8. CONDOMINIUM PLAT FOR DUNWOODY COURT CONDOMINIUMS

RECORDED IN CONDO PB 3 PG 147, AFORESAID RECORDS.

7. CONDOMINIUM PLAT FOR WRENS CROSS CONDOMINIUMS

RECORDED IN DB 10547 PG 359.

WELLINGTON PLACE CONDOMINIUM

6. AMENDED & RESTATED DECLARATION OF CONDOMINIUM FOR

RECORDED IN DB 9475 PG 74, AFORESAID RECORDS.

5. LIMITED WARRANTY DEED TO RAJ BHOLE

RECORDED IN DB 4734 PG 63, AFORESAID RECORDS.

4. WARRANTY DEED TO DUNWOODY TRAIL APARTMENTS LIMITED

RECORDED IN DB 13058 PG 546, AFORESAID RECORDS.

DUNWOODY GA-PDA, LLC, DUNWOODY GA-PFG, LLC & DUNWOODY GA-PETULA, LLC

3. LIMITED WARRANTY DEED BETWEEN GABLES REALTY LIMITED PARTNERSHIP

 

RECORDED IN DB 8167 PG 145, AFORESAID RECORDS.

2. GENERAL WARRANTY DEED TO AMERICAN MEDICORP DEVELOPMENT CO.

 

COUNTY, GEORGIA. 

RECORDED IN DB 10472 PG 794, AMONG THE LAND RECORDS OF DEKALB 

1. LIMITED WARRANTY DEED TO ATLANTA HEALTHCARE MANAGEMENT LP. 

TOTALT AREA -                         833,890 SF. OR 19.1435 AC.

RESIDENTIAL TRACT -               329,753 SF. OR 7.5701 AC.

CITY TRACT TWO -                     210,668 SF. OR 4.8363 AC.

CITY TRACT ONE -                     293,469 SF. OR 6.7371 AC.
 

 

      FIELD WORK FOR THIS PROPERTY WAS COMPLETED ON JANUARY 30, 2012.

 

HAZARDOUS WASTE IN THE SURVEY AREA.

TERRAMARK LAND SURVEYING, INC. DOES NOT WARRANT THE EXISTENCE OR NON-EXISTENCE OF ANY WETLANDS OR 

 

SURVEYOR NAMING SAID PERSON, PERSONS OR ENTITY.

DOES NOT EXTEND TO ANY UNNAMED PERSON, PERSONS OR ENTITY WITHOUT THE EXPRESS CERTIFICATION BY THE 

THIS PLAT WAS PREPARED FOR THE EXCLUSIVE USE OF THE PERSON, PERSONS OR ENTITY NAMED HEREON. THIS PLAT 

IS NOT RESPONSIBLE FOR THE CORRECTNESS OR SUFFICIENCY OF THE PIPE INFORMATION SHOWN HEREON.

CONSULTANTS, HIS CONTRACTORS, AND/OR HIS AGENTS SHALL HEREBY DISTINCTLY UNDERSTAND THAT THE SURVEYOR 

CERTIFIED CONTRACTOR IS THE ONLY WAY TO VERIFY PIPE SIZE AND MATERIAL.  THE OWNER, HIS EMPLOYEES, HIS 

IS NO CERTAINTY OF THE PIPE SIZES AND PIPE MATERIAL THAT ARE SHOWN ON THIS SURVEY.  EXCAVATION BY A 

EMPLOYEES ARE NOT AUTHORIZED TO ENTER A CONFINED SPACE SUCH AS A MANHOLE STRUCTURE. THEREFORE, THERE 

TAKEN BY TERRAMARK EMPLOYEES AT THE GROUND ELEVATION OF THE EXISTING MANHOLE STRUCTURE. TERRAMARK 

INFORMATION REGARDING STORM SEWER AND SANITARY SEWER AS SHOWN HEREON, IS BASED ON OBSERVATIONS 

CORRECTNESS OR SUFFICIENCY OF THIS INFORMATION SHOWN HEREON AS TO SUCH UNDERGROUND INFORMATION.

HIS AGENTS SHALL HEREBY DISTINCTLY UNDERSTAND THAT THE SURVEYOR IS NOT RESPONSIBLE FOR THE 

NOT SHOWN MAY BE ENCOUNTERED. THE OWNER, HIS EMPLOYEES, HIS CONSULTANTS, HIS CONTRACTORS, AND/OR 

OF UNDERGROUND UTILITIES AND STRUCTURES SHOWN HEREON MAY BE INACCURATE AND UTILITIES AND STRUCTURES 

AND IT SHALL BE CONSIDERED IN THAT LIGHT BY THOSE USING THIS DRAWING. THE LOCATION AND ARRANGEMENT 

UTILITIES AND STRUCTURES IS SHOWN HEREON. THERE IS NO CERTAINTY TO THE ACCURACY OF THIS INFORMATION 

INFORMATION REGARDING THE REPUTED PRESENCE, SIZE, CHARACTER, AND LOCATION OF EXISTING UNDERGROUND 

THE BEARINGS SHOWN ON THIS SURVEY ARE COMPUTED ANGLES BASED ON A GRID BEARING BASE (GA WEST ZONE) NAD83.

 

AND WAS ADJUSTED USING THE LEAST SQUARES METHOD.

ALTA/ACSM LAND TITLE SURVEYS PER THE 2011 MINIMUM TECHNICAL STANDARDS ESTABLISHED BY ALTA AND ACSM 

THE FIELD DATA UPON WHICH THIS PLAT IS BASED IS WITHIN THE POSITIONAL TOLERANCES ALLOWED FOR 

 

THIS PLAT HAS BEEN CALCULATED FOR CLOSURE AND IS ACCURATE WITHIN ONE FOOT IN 4,497,020 FEET. 

CLOSURE STATEMENT:

 

RTK SURVEY WAS PERFORMED AND ADJUSTED BY RELATIVE POSITIONAL ACCURACY.

A TRIMBLE R-8 DUAL FREQUENCY GPS UNIT WAS USED FOR ESTABLISHING CONTROL. A NETWORK ADJUSTED 

A TOPCON 223 TOTAL STATION WAS USED TO OBTAIN ANGULAR MEASUREMENTS AND DISTANCE MEASUREMENTS.
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Exhibit C: 16 Acre Site Plan 

  

1 

5 

Not printed to scale. Scaled version included with 
original master RFP document submitted.  
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Exhibit C: 19 Acre Site Plan 

  

2 

6 

Not printed to scale. Scaled version included with 
original master RFP document submitted.  

12’ CONNECTION EASEMENT 
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EXHIBIT F – ANNUAL MINIMUM PAYMENT SCHEDULE 
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After recording return to: 

___________________ 

___________________ 

___________________ 

Attn: _______________ 

 

 

STATE OF GEORGIA 

 

COUNTY OF DEKALB 

 

 LIMITED WARRANTY DEED 

 

 THIS INDENTURE is made as of ________, 201_, between [CITY OF DUNWOODY, 

GEORGIA a Georgia municipal body] (hereinafter referred to as "Grantor"), and JW 

ACQUISITIONS, LLC, a Georgia limited liability company (hereinafter referred to as "Grantee") 

("Grantor" and "Grantee" to include their respective heirs, successors, executors, administrators, 

legal representatives and assigns where the context requires or permits). 

 

 

 W I T N E S S E T H : 

 

GRANTOR, in consideration of the sum of Ten and No/100 Dollars ($10.00) and other 

valuable consideration, the receipt and sufficiency whereof are hereby acknowledged, has 

granted, bargained, sold, aliened, conveyed and confirmed, and does hereby grant, bargain, sell, 

alien, convey and confirm unto Grantee that certain tract or parcel of land lying and being in 

DeKalb County, Georgia (hereinafter referred to collectively as the “Land”) as more particularly 

described in the attached EXHIBIT A, which Exhibit is incorporated herein. 

TOGETHER WITH all rights, members, structures, easements, alleys, ways, 

appurtenances, improvements, chattels, timber, shrubbery, trees, plants, fixtures, privileges, 

tenements or hereditaments incident or appurtenant thereto (the foregoing, together with the 

Land, are herein referred to as the “Property”), subject only to those matters set forth and 

described on EXHIBIT B attached hereto and by this reference made a part hereof (herein 

referred to as the “Permitted Encumbrances”). 

TO HAVE AND TO HOLD the Property, together with all and singular the rights, 

members and appurtenances thereof, to the same being, belonging, or in anywise appertaining, to 

the only proper use, benefit and behoof of Grantee forever in FEE SIMPLE, subject only to the 

Permitted Encumbrances. 
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AND GRANTOR WILL WARRANT and forever defend the right and title to the 

Property, subject to the Permitted Encumbrances, unto Grantee, its successors and assigns, 

against the lawful claims of any persons claiming by, through or under Grantor, but against none 

other. 

 

[Signature appears on the following page] 
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IN WITNESS WHEREOF, Grantor has hereunto caused this Indenture to be executed 

under seal by its duly authorized representative as of the date and year first above written. 

 

Signed, sealed and delivered in the 

presence of: 

 

 

  

Unofficial Witness 

  

Notary Public 

(NOTARIAL SEAL) 

My Commission Expires: 

                                                             

  

      [CITY OF DUNWOODY, 

GEORGIA, a Georgia municipal body] 

 

By: ___________________________  

Name: _________________________ 

Title:   _________________________ 

 

   

 

 

   

 

 
 
 

-383-

#M.2.



 



-385-

#
M
.2.

kimberly.greer
Placed Image



 



-387-

#
M
.2.

kimberly.greer
Placed Image



 



CH
AM

BL
EE

 DU
NW

OO
DY

 RD NORTH SHALLOWFORD RD

LEGEND
Linear Park

20 Feet
16 Acre Parcel

-389-

#
M
.2.

kimberly.greer
Placed Image



CH
AM

BL
EE

 DU
NW

OO
DY

 RD

CHAMBLEE DUNWOODY RD

NORTH SHALLOWFORD RD

Park
LEGEND
Sidewalk Width

4 Feet
5 Feet
8 Feet
10 Feet
10 Feet Optional

Sidewalk
Responsible Party

City
John Wieland
Park
Commercial

Park Commercial
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N SHALLOWFORD RD
DUNWOODY PK

LAKE RIDGE Lane

PERNOSHAL C
T

Legend
Street Centerlines
10 ft
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WOODSTOCK 
SINGLE 
FAMILY – 
Shown on 16 
Acre Site 
2200 – 2800 SF 
 
Elevations comprised of 
either brick, stone, hard 
coat stucco or cement 
siding, or a combination 
thereof.   

 

 
 

Section I(E): Elevations 

8 
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Gates on Woodlawn Paired Homes 
Shown on the 16 acre site 
3100 sqft – 3600+ sqft 
 
Elevations comprised of either brick, stone, hard coat stucco or cement siding, 
or a combination thereof.   

 
 

Section I(E): Elevations 

11 

H
eigh

t ran
ges fro

m
 3

2
’-3

8
’ 

*Paired homes along the Northern property line are designed to create a buffer against the 
adjacent low-rise multifamily, while simultaneously creating an interesting, eye catching and highly 
appealing architectural edge. 

-398-

#
M
.2.

kimberly.greer
Text Box

kimberly.greer
Text Box



D SERIES 
Shown on 16 
acre site 
2800 - 3200 SF 
 
Elevations comprised of 
either brick, stone, hard 
coat stucco or cement 
siding, or a combination 
thereof.   

 

 
 

Section I(E): Elevations 

13 
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Residence One 

Residence Two 

Section I(E): Elevations 

View from Street 

  

16 
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0
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WOODSTOCK PAIRED 
BAILEYS 
Shown on 16 acre site 
2100 – 2400 SF 
 
Elevations comprised of either brick, 
stone, hard coat stucco or cement siding, 
or a combination thereof.  
 
*New product, a version of which is 
currently under construction in Woodstock 
Downtown. No photos available at this 
time.   
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DUNES WEST 
Shown on 19 
acre site 
2700 -3100 SF 
 
Elevations comprised of 
either brick, stone, hard 
coat stucco or cement 
siding, or a combination 
thereof.   

 

 
 

Section I(E): Elevations 

17 
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PROPERTY REPORTS 

 

Sixteen Acre Parcel: 

1. Summary Appraisal Report for City of Dunwoody on 16.18 Acres of Land Located at 4000 

Dunwoody Park, Dunwoody, Metropolitan Atlanta, DeKalb County, Georgia, dated as of March 

16, 2011, prepared by Weibel & Associates, Inc. 

2. Report of Phase I Environmental Site Assessment prepared for City of Dunwoody by Nova 

Engineering and Environmental, dated March 24, 2011 

3. Title Insurance Commitments by First American Title Insurance Company in the amount of 

$5,200,000.00, dated March 1, 2011, revised on August 30, 2011, last revised/marked on 

September 14, 2011 

 

Nineteen Acre Parcel: 

1. ALTA/ACSM Land Title Survey of Tract S-1, Shallowford Community Hospital prepared for EBS 

Property Investments, LLC and Lawyers Title Insurance Corporation, prepared by Hartrampf, 

Inc., dated July 3, 2007, last revised on June 10, 2008 

2. Boundary Survey of Tract S8 prepared for EBS Property Investments, LLC, prepared by 

Hartrampf, Inc., dated July 27, 2008 

3. Report of an Appraisal of 14.23 Acres of Land, Northeast Corner of North Shallowford Road and 

Pernoshal Court, Dunwoody, Dekalb County, Georgia 30338, dated as of November 7, 2011, 

prepared by Alex B. Rubin, MAI 

4. Report of an Appraisal of a 22,842 Square Foot Single-Tenant Office Building on 1.99 Acres of 

Land, 4555 North Shallowford Road, Dunwoody, Dekalb County, Georgia 30338, dated as of 

November 7, 2011, prepared by Alex B. Rubin, MAI 

5. Summary Appraisal Report for City of Dunwoody on 14.28 Acres of Land, 4575 North 

Shallowford Road, Dunwoody, Metropolitan Atlanta, DeKalb County, Georgia, dated as of 

November 1. 2011, prepared by Weibel & Associates, Inc. 

6. Summary Appraisal Report for City of Dunwoody on Medical Office Building, 4553 North 

Shallowford Road, Dunwoody, Metropolitan Atlanta, DeKalb County, Georgia, dated as of 

November 1. 2011, prepared by Weibel & Associates, Inc. 

7. Summary Appraisal Report for City of Dunwoody on Office Building, 4555 North Shallowford 

Road, Dunwoody, Metropolitan Atlanta, DeKalb County, Georgia, dated as of November 1. 2011, 

prepared by Weibel & Associates, Inc. 

8. Phase I Environmental Site Assessment of Emory Dunwoody Medical Center and MOB Property, 

4555 and 4575 North Shallowford Road, Parcel ID Nos. 18-334-01-003 and 18-334-01-007, 

Atlanta, DeKalb County, Georgia 30338, prepared for HCA Inc., dated October 16, 2006 
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9. Overall Site Development Plan, Dunwoody Park, Land Lot 345, 18th District, DeKalb County, 

Georgia, prepared for Shallowford – Dunwoody, LLC c/o PB Dunwoody, LLC, prepared by 

Highland Engineering, Inc., dated as of February 14, 2007, last revised June 6, 2007 

10. Zoning Confirmation Letter for 4000 Dunwoody Park Drive, Dunwoody, DeKalb County, Georgia 

addressed to Pollack Partners, prepared by Howard Koontz of City of Dunwoody, dated 

November 19, 2009 

11. Preliminary ALTA/ACSM Land Title Survey for the City of Dunwoody & First American Title 

Insurance Company, located in Land Lot 344, 18th District, City of Dunwoody, DeKalb County, 

Georgia 30338 (undated) 

12. Title Insurance Commitment by First American Title Insurance Company in the amount of $5, 

532,000.00, File No.: NCS-510194-NAS,  dated May 20, 2012 
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 AFFIDAVIT OF OWNERSHIP 

 

     BEFORE ME came in person __________________ (hereinafter referred to as "Deponent"), who, 

having been duly sworn and on oath, deposed and said as follows: 

 

     1. That Deponent is the __________ of [City of Dunwoody, Georgia, a Georgia municipal body] 

(hereinafter referred to as "Owner"); and as such, Deponent is authorized to make this Affidavit and 

is personally familiar with the matters set forth herein. 

 

     2. That (without expanding the warranty of title contained in the Limited Warranty Deed of even 

date herewith from Owner to JW Acquisitions, a Georgia limited liability company) Owner is the 

owner of the fee simple estate in and to the improved real property located in DeKalb County, 

Georgia, more particularly described in Exhibit "A" attached hereto and by this reference made a part 

hereof (hereinafter referred to as the "Property"). 

 

     3. That except as set forth in Exhibit "B" attached hereto and by this reference made a part hereof, 

there are no unpaid or unsatisfied security deeds, mortgages, claims of lien, special assessments for 

sewerage or streets or ad valorem taxes which constitute or could constitute a lien against the 

Property or any part thereof. 

 

     4. That there is no outstanding indebtedness for equipment, appliances or other fixtures owned by 

Owner attached to or located in or on the Property. 

 

     5. That the undersigned is not aware of any disputes concerning the location of the lines and 

corners of the Property. 

 

     6. That, to the best of the undersigned’s knowledge and belief, except as set forth in said Exhibit 

"B" attached hereto, there are no pending suits, proceedings, judgments, bankruptcies, liens or 

executions against Owner in either DeKalb County, State of Georgia or anywhere else which do or 

could adversely affect title to the Property. 

 

     7. That no work, improvements or repairs have been undertaken by or at the instance of Owner 

(or any agents or representatives of Owner) on the Property or any part thereof during the ninety-five 

(95) days immediately preceding the date of the making of this Affidavit for which payment has not 

been made; and there are no outstanding bills for labor or materials used in making improvements or 

repairs upon the Property at the instance of Owner (or any agents or representatives of Owner) or for 

the services of architects, surveyors or engineers incurred in connection therewith. 

 

     8. That Owner is in exclusive possession of the Property and that no other parties have any claim 

to possession of the Property, except as set forth in said Exhibit "B" attached hereto. 

 

     9. That this Affidavit is made for the purposes of inducing __________ Title Insurance Company 
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to insure title to the Property. 

 

 

______________________________  

         Name: 

 

 

     Sworn to and subscribed before me, a Notary Public in and for the State of Georgia at large by 

___________ who is the __________of [City of Dunwoody, Georgia, a Georgia municipal body], 

known personally to me or who has produced identification, who, being duly sworn and on oath, 

deposed and said that, to the best of his/her knowledge and belief, the within and foregoing 

statements are true and correct this _______ day of ________, 201_. 

 

 

                                        ______________________________  

                                       Notary Public 

 

                                        Commission Expiration Date: 

 

                                        [NOTARIAL SEAL] 
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PERMITTED EXCEPTIONS 

 

 

None as of June 8, 2012.  
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