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MEMORANDUM
To: Mayor and City Council
From: Steve Dush, AICP
Date: April 8, 2013
Subject Property Generally located at 5342 Tilly Mill Road and 2026 Womack

Road: Waiver Request from Section 16-487 to reduce the required right-of-
way of Tilly Mill Road from 43' to 40' and waive the requirement of a bike lane
along Tilly Mill Road and from 42' to 27' on Womack Road (which is to include
an 11' travel lane, 4' bike lane, 2' curb and gutter, and 10' utility strip).

ITEM DESCRIPTION

The applicant of the proposed Berman Commons Assisted Living Facility, to be located along
Womack Road, just west of its intersection with Tilly Mill Road and north of Georgia
Perimeter College, has submitted to the City a plan set for final plat review. Authorization
for a 90-bed assisted/independent adult living facility was initiated prior to incorporation but
was never completed or final platted by DeKalb County. During the review process, staff
identified, pursuant to the terms of Section 16-487, that the land owners are required to
install certain improvements along the frontage of said property. The applicant is requesting
that these requirements be waived or amended based upon the existing conditions of the
area and in order to comply with the conditions of setbacks and landscaping required by the
Special Land Use Permit issued by DeKalb County August 12, 2008.

BACKGROUND

Code Section 16-487, which compels the applicant to improve additional right of way reads,
in part:

Sec. 16-487. - Street classification and right-of-way width.

All streets shall be classified according to the table in this section. Street construction
standards shall be no less than as follows:

Type of Travel Bike Paving Planting Sidewalks Utility Property Underground Streetlights
Road Lanes Lanes Width Strips Strips ROW Utilities
Minor . . * . ! !

arterial 2@11 204 2@6 2@5 2@ 15 80 Y

Collector 2@ 11’ 2@4' * 2@5' 2@5' 2@ 15' 70 Y

*Paving width = travel lanes + bike lanes
**Property right-of-way = paving width + curb and gutter width + utility strip + bike lanes + other (median or
shoulder)

Code Section 16-488(e), which empowers the Mayor and City Council to waive these
development requirements, reads, in part:

(e) The city council, after considering all related factors, may authorize deviations from
this section as follows:
(1) Right-of-way dedication may be waived or modified if:
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a. Existing use of property is not to be substantially changed as a
result of proposed development or construction;

b. Existing government construction plans for the roadway
indicate lesser right-of-way would be required for dedication; or

c. The adjoining frontage is developed and the predominant
existing right-of-way meets city standards.

(2) Road improvements may be waived or modified if:

a. Existing use of property not to be substantially changed (i.e.,
traffic generation and ingress/egress would remain the same);

b. Governmental construction plans for the road indicate a
pavement width less than city standards (only the planned
pavement width shall be required);

c. No more than five percent of average daily traffic generation
would occur between 7:00 a.m. and 9:00 a.m. and 4:00 p.m.
and 6:00 p.m., on weekdays;

d. The existing road meets current county standards; or

e. Widening would create a hazard to traffic, pedestrians, or
bicyclists along the thoroughfare.

RECOMMENDATION

Staff recommends approval of the applicant’s request to waive the requirement for
dedication of the full 42’ to be reduced to 27’ to accommodate required improvements on
dedicated ROW and private property with the condition that a landscape/pedestrian
access easement, as demonstrated in exhibit A, be successfully executed upon
approval. The outcome, if approved, would result in the reduction of the dedicated ROW
from 42’ to 27, including an 11’ travel lane, 4’ bike lane, 2’ curb and gutter, and 10’ utility
strip to be installed by the applicant in the dedicated ROW. The following requirements of
Section 16-487 are proposed to be constructed on private property, but would be
accompanied by an access easement, rather than dedicated ROW: 5’ sidewalk (located
within the landscape strip), connecting to the offsite sidewalk infrastructure and the 18’
landscape strip, as conditioned by the Special Land Use Permit. Requiring such
improvements to be installed on dedicated ROW impedes current entitlements the property
owner holds with respect to the building location and setbacks.

Staff recommends approval of the waiver of the applicant’s additional request to waive the
requirement for street improvements along Tilly Mill Road. The outcome, if approved, will
require a 40° ROW dedication to the City from the centerline of Tilly Mill Road, a deferral of
the remaining 3’ utility easement dedication until the conclusion of the platting process, and
a waiver for the construction of bike lanes along Tilly Mill Road. Pursuant to Section 16-
488, the use of this portion of the property will not be substantially changed as a function of
the project, as the limits of construction and access along Tilly Mill Road are not proposed;
therefore ingress and egress will remain unchanged.

In summary, staff recommends approval of the waivers for granting them provides the
necessary improvements along Womack through the use of easements and the
improvements along Tilly Mill can be implemented through redevelopment or when the City
would install them as the ROW will be dedicated.

-86-



April 22, 2013 City Council Meeting Summary

At their second regular April meeting, the City Council heard the applicant’s request to
waive development improvements for the Berman Commons Assisted Living Facility
generally located on Womack Road. Staff described all of the waivers requested relative to
providing easements and right-of-way instead of solely right-of-way in order to maintain
setbacks and conditions of a previous SLUP approval. The additional waiver request to not
install a bike lane along Tilly Mill Road was an item of discussion amongst the Mayor and
Council. Additional discussion surrounded the “Comprehensive Transportation Plan”
depicting this particular section of Tilly Mill Road as a Bike Route rather than a Bike Facility
(Map 13 of the Comprehensive Transportation Plan-see below). Bike facilities are
designated, on-street bike lanes or paths adjacent to roadways. Bike routes are shared
roadways marked by signage or sharrows. After some discussion with the applicant related
to the proposed use of the subject property and the nature of waiving said improvements
specifically, a motion was made to defer the agenda item until the May 13, 2013 meeting.
The motion passed 4 - 3 votes.

Map 13: Dunwoody Bicycle Network
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Before the City Council of

The City of Dunwoody, Georgia

In Re:

Berman Commons, Application No. 12-0265

Applicant,

APPLICATION FOR WAIVERS

COMES NOW, BERMAN COMMONS, as Applicant, and requests the following waiver
from the City Code of the City of Dunwoody and shows the Council as follows:
1.
That Applicant, Berman Commons, is the Lessee of 2026 Womack Road, Dunwoody,

DeKalb County, Georgia.

2.

On the 12" day of August, 2008, the Lessee was approved for a 90-bed
assisted/independent adult living facility on said property by the DeKalb County Board of
Commissioners.

3.
That the original CUP approved by DeKalb County made certain requirements for

landscaping along Womack Road.

4.

That Code Section 16-487 of the City of Dunwoody Code requires that certain
improvements be made along the frontage of said property that is contiguous and abutting
Womack Road.

5.
That strict compliance with said Code Section causes significant damage and loss to the

Applicant and the Applicant requests a waiver from said Code Section 16-487 as follows:

a. Reduce the required right-of-way of Womack Road from 42’ to
27’ as measured from the northern edge of the existing left turn
lane;
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b. Said waiver request to include an 11 travel lane, a 4’ bike lane,
a2’ curb and gutter, and a 10’ utility strip;

c. The required 5’ sidewalk will be located outside of the right-of-
way within the SLUP required landscape strip except where it
transitions to connect to the existing sidewalk at the east and
west side of the subject property; and

d. The sidewalk shall be located within a 5° Pedestrian Access
and Landscape Easement as shown on the attached Womack
Road Improvement exhibit dated March 13, 2013, which is
marked Exhibit “A” and by reference and incorporated herein
and made a part hereof.

6.
Additionally, a second waiver is requested as a part hereof from Code Section 16-487

relating to property located at 5342 Tilly Mill Road.

7.
Said property is owned by the Marcus Jewish Community Center of Atlanta, the Lessor

of the Applicant.

8.
For that portion of said property that fronts, abuts and is adjacent to Tilly Mill Road, the

following waiver is requested:

a. That the required right-of-way of 43’ be reduced to 40’ from
the center line of Tilly Mill Road;

b. That an additional 3” utility easement abutting the edge of the
above noted 40’ right-of way and within the building set back
area be dedicated by the owner at the time of the platting of the

property;
c. That the required construction of a bike lane along Tilly Mill

Road be waived;

d. That the existing right-of-way is sufficient for future construction
of said bike lane by the City as part of a future road improvement
program;

100349593 2
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e. After construction of said bike lane, the City will be
responsible for restoring the property to its prior grades, as well
as any landscaping and restoring or replacing any other
improvements that may be damaged as a result of their
construction and utilization of the 3’ utility easement along
Tilley Mill Rd.; and

f. Said waiver request is shown on attached Exhibit “B”, which is
by reference incorporated herein and made a part hereof.

9.

The hereinafter constitutional notice is now required by Georgia law.

The portions of the City of Dunwoody Zoning Ordinance, facially and as applied to the
property, which prohibit the granting of said waivers as requested by the Applicant is
unconstitutional in that they would destroy the Applicant's property rights without first paying
fair, adequate and just compensation for such rights, in violation of Article I, Section I,
Paragraph I and Section III, Paragraph I of the Constitution of the State of Georgia of 1983, and
the Due Process Clause of the Fourteenth Amendment to the Constitution of the United States.

The application of the City of Dunwoody Zoning Ordinance, facially and as applied to
the property, which prohibits the granting of said waivers as requested by the Applicant is
unconstitutional, illegal, null and void, constituting a taking of Applicant's property in violation
of the Just Compensation Clause of the Fifth Amendment to the Constitution of the United
States; Article I, Section I, Paragraph I, and Section III, Paragraph I of the Constitution of the
State of Georgia of 1983; and the Equal Protection and Due Process Clauses of the Fourteenth
Amendment to the Constitution of the United States denying the Applicant an economically
viable use of its land while not substantially advancing legitimate state interests.

A denial of these waivers would constitute an arbitrary and capricious act by the City of
Dunwoody City Council without any rational basis therefore constituting an abuse of discretion
in violation of Article I, Section I, Paragraph I and Section III, Paragraph I of the Constitution of
the State of Georgia of 1983, and the Due Process Clause of the Fourteenth Amendment to the
Constitution of the United States.

A refusal by City of Dunwoody City Council to grant these waivers as requested by the
Applicant would be unconstitutional and discriminate in an arbitrary, capricious and
unreasonable manner between the Applicant and owners of the similarly situated property in

violation of Article I, Section I, Paragraph II of the Constitution of the State of Georgia of 1983

100349593 3
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A refusal by City of Dunwoody City Council to grant these waivers as requested by the
Applicant would be unconstitutional and discriminate in an arbitrary, capricious and
unreasonable manner between the Applicant and owners of the similarly situated property in
violation of Article I, Section I, Paragraph II of the Constitution of the State of Georgia of 1983
and the Equal Protection Clause of the Fourteenth Amendment to the Constitution of the United
States. Any rezoning of the property subject to conditions which are different from these
waivers requested by the Applicant, to the extent such different conditions would have the effect
of further restricting Applicant's utilization of the property, would also constitute an arbitrary,
capricious and discriminatory act in zoning the property to a unconstitutional classification and
would likewise violate each of the provisions of the State and Federal Constitutions set forth
hereinabove.

The denial of these waivers on the subject property is unconstitutional as it applies to the
property. This notice is being given to comply with the provisions of O.C.G.A. § 36-11-1 to
afford the City an opportunity to revise the property as requested in the waivers. If action is not
taken by the City to grant these waivers within a reasonable time, a claim will be filed in the
Superior Court of DeKalb County demanding just and adequate compensation under Georgia law
for the taking of the property, diminution of value of the property, attorney’s fees and other
damages arising out of the unlawful deprivation of the Applicant’s property rights.

A denial of the waivers violates the substantial burden, equal terms and discrimination
provisions of the Religious Land Use and Institutionalized Persons Act of 2000 (RLUIPA),
Section 42 USC 2000 cc et seq.

WHEREAS, the Applicant requests that said waivers be granted and that the Applicant

have such further and just relief as required by the circumstances.

Respectfully submitted, this {4 =~ day of %W% ,2013.

BERMAN COMMONS

; ,
G. Dmﬁ Dillard, W

AttornelyAfor Applicant

Weissman, Nowack, Curry & Wilco, PC
3500 Lenox Road, NE, 4™ Floor
Atlanta, GA 30326
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VERIFICATION

I, Harley Tabak, am the owner of Berman Commons. Ihave reviewed the Application of
Waiver and am authorized to state, on behalf of the Berman Commons, that the facts contained

in the Application for Waiver are, to the best of my knowledge and information, true and correct.

BERMAN COMMONS

7%%/

Printed Name: a1ley Tabak

Title: Owner
Sworn to %nd subscribed before me
this the /[™tay of Matab 2013,

ol 71 (Vpnd

Nétary Public

100349593 5
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VERIFICATION

I, Gail Luxenberg, am the CEO  of Marcus Jewish Community Center of Atlanta
(MIJCCA). T have reviewed the Application of Waiver and am authorized to state, on behalf of
the Marcus Jewish Community Center of Atlanta (MJCCA), that the facts contained in the

Application for Waiver are, to the best of my knowledge and information, true and correct.

Marcus Jewjsly Community Center of Atlanta
(MICCA)

Mol

Printed Na e: Gail u\é}fﬂ@

Title: C/’Lte-F Lffuv‘fﬁrc of A r—

Sworn to and subscribed before me

tﬁg}bﬁ&‘_"day of March  2013.
Y
( >W

Notary Public

Sharon Deans
Notary Public )
Cobb County, Georgia
Commission Expires 10/21/2016

100349593 6
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4l that trast ar parcal of fond g and baing in Land Lot 369 of tho 18th
District, Oekal Counly, Georgla and baing mare particulorly described as follows:

BEGNNNG at o 1/4- pipe found on the wastem fond lot ling of lond lot 369
being 270.7 from’ the intersection of said fand lot line ond the northem right of
way of Womack Rood (80° right of way), THENCE North 00 degrees 13 minutes 02
saconds West o distanca of 536.41 fal lo a 12" rebor; THENCE North 00
dagress 00 minulas 47 seconds West a datance of 401 .23 foot to o 1/2° rebar
sel; THENCE North 73 degress 03 minutes 30 seconds East o distance of 1519.08
Tost to 0 172" rabar on tha mastern right. of way of Fily Wil Reod (ot of way
vorias); THENCE ~leng said right of way South 28 dogroas 23  minutes 49
secands Egst o distance of 246,96 feet to o 1/2" rebor set; THE g,
2904.79 faal and on arc Iengllv 5 358 oat,
earing af South 32 degrees 27 minutes 18 seconds
o chord distance of 411,12 fest to o 1/2 Fobar sat THENCE Sooth 36
dograez 50 mirutos 47 seconds Eost a distonce af 607.92 fast to o 1/2° rebar
THENCE dlong a,curve 10 the loft with @ rodius of 250479 faet and an orc.
Jength of 285,65 Iaet, s0id curve having @
minutes 47 secands East and @ chord di
sot; THENCE loavin;
South
4 a 1/2 reb, ENCE
vih 00 dogress 57 minules 57 seconds Eist o hstonce of 25105 et tace 17
porthem, (ight of way of Womack Road (right of woy wrics),
oty jong the orthern right of way of Womack Road South 89 degrees 32
minutag 24 seconds West g distance of 10016 feat to o 12" rabor, THENCE
Sauth 69, degress 31 miute 02 3 tance ‘of 300.96 fest to o
ol TENGE Teaving 30k wght o wey Norih- 00" utes 53 saconds
West o distance of 424,90 foat to o 1,/2 rebar sat. THENCE North 00 degrees
03 minytes 53 sscgnds Wast o dstance of 16130 lust lo @ 1/2- 1o
G54 Goggoes 4 minatas 55 seconds Woak 0 distonce o 115794 foet to 5.
i/4" pips, said point being the TRUE POINT OF BEGINNING.
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awn for the purposes ond considerations herein e Inconsiderotion of
the opproval of this development plan ond other voluable considerotions, tha owner
ids harmiess the Clty of Dunwoody from any and afl cloims,
damages, or demonds orising an occount of the design, construction ond
imaintenance of the property shown herean: on account of the roods, fila,
embankments, ditches, crass~drains, culverts, water moins, sewer lines, and
bridges within tha proposed rights=ofway and easements shown; ond on account
of backwater, the collection and discharge of surfoce water, or the changing of
courses af sireams,

And further the owner womants
shown haroon ond agrass that the Cily of Dunwaody hol n
heirs, successors, or assigns I o fomages resultin
extensions, drives, s mclwes, smm,
Corearta curbe o sttowalis, iho changing of coursenof Shoams o rers
flooding rom ngtural croeks and rivrs, surtace waters ond any other matter
vmat:uner 1 further warrant that | hove the right to aeil and convay the

accarding to_this plat and do hereby bind myself and awners subsequent in e to
Gotend By St s present.

ts thot he owna fee 3imple title to the prapmy
2t b liakia fo fim, his

IN WMTNESS WHEREOF, | HAVE HEREUNTO SET MY HAND
™S DAY OF 20

(SEAL)

(OWNER) ___.

[ —
NOTARY PUBLIC
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