
MEMORANDUM

To: Mayor and City Council

From: David Howell, Assistant City Attorney

Date: March 25, 2019

Subject: Authorization to Use the City of Dunwoody’s Powers of Eminent Domain 
to Obtain Certain Interests in Property Necessary for Construction of the 
Sidewalks From the Parcel Located at 4996 Tilly Mill Road.

BACKGROUND

The Dunwoody City Council has adopted and accepted a plan for the creation of sidewalks along 
Tilly Mill Road. In order to construct such sidewalks, it is necessary to obtain certain interests in 
real property from parcels adjacent to Tilly Mill Road. The City of Dunwoody has attempted to 
negotiate for certain property interests located at 4996 Tilly Mill Road Dunwoody, Georgia 30338, 
however, the City has been unable to come to an agreement with the owner of the property. 

An appraiser hired by the City was employed to appraise the tract of land located at 4996 Tilly 
Mill Road Dunwoody, Georgia 30338, bearing Parcel ID 18 359 01 021 and has determined that 
just and adequate compensation for the property interests necessary to construct the sidewalk 
improvements is Forty-Five Thousand One Hundred Dollars ($45,100.00). Consequently, the City 
of Dunwoody sent the landowner a letter offering Fifty thousand Dollars ($50,000.00) for the 
interests in property necessary to construct the sidewalk, which represents more than a 10% 
premium on the appraised value of the property.

In response, the owner of the property rejected the offer and made a counteroffer which offered 
the property interests sought in exchange for approximately $45,000.00, however, such offer was 
explicitly conditioned on the contemporaneous settlement of numerous unrelated legal claims, 
which have previously been denied by the City of Dunwoody’s insurance carrier, as well as other 
unrelated demands. Notably, the letter unequivocally stated that the easements would not be 
provided unless the unrelated claims were also settled. 

The City of Dunwoody rejected the counteroffer by letter and informed the property owner that 
the City’s original $50,000.00 offer was still open and available for acceptance and that the City 
of Dunwoody “remains open to negotiating the value of the property interests and will consider 
any legitimate offer so long as such offer is rationally related to the actual value of the property 
interests at issue.” The property owner has not communicated any such offer to the City.

RECOMMENDED ACTION

The City Attorney’s Office requests Council approve the attached resolution which authorizes use 
of the City of Dunwoody’s powers of eminent domain to condemn the property interests described 
in the attached resolution.
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A RESOLUTION BY THE MAYOR AND CITY COUNCIL OF THE CITY OF 
DUNWOODY, GEORGIA AUTHORIZING THE USE OF EMINENT DOMAIN TO 
OBTAIN CERTAIN PROPERTY INTERESTS LOCATED IN LAND LOT 359 OF 
THE 18TH DISTRICT OF DEKALB COUNTY, GEORGIA FOR THE PUBLIC USE 
AND PUBLIC BENEFIT OF CONSTRUCTING A PUBLIC SIDEWALK ALONG 
TILLY MILL ROAD IN DUNWOODY, GEORGIA.   

WHEREAS, the City of Dunwoody, Georgia possesses the power of eminent 
domain as provided in O.C.G.A. § 22-1-1 et seq and O.C.G.A. § 
32-3-1 et seq; and

WHEREAS, the Mayor and Council of the City of Dunwoody, Georgia have 
determined that it is in the public interest and benefit to 
construct sidewalks along Tilly Mill Road within the City of 
Dunwoody city limits and have adopted and accepted a plan for 
the creation of such sidewalks; and

WHEREAS, in order to construct said sidewalk for the public use and for the 
public benefit, it is necessary to obtain certain interests in real 
property from parcels adjacent to Tilly Mill Road; and

WHEREAS, an appraiser familiar with real estate values in DeKalb County, 
Georgia, was employed to appraise the tract of land located at 
4996 Tilly Mill Road Dunwoody, Georgia 30338, bearing Parcel 
ID  18 359 01 021 and has determined that just and adequate 
compensation for the property interests necessary to construct 
the sidewalk improvements, which are more specifically 
described in Exhibit A, and for any consequential damages or 
benefits considered, is Forty-Five Thousand One Hundred 
Dollars ($45,100.00); and

WHEREAS, the City of Dunwoody communicated by letter dated January 2, 
2019, attached hereto as Exhibit B, to the property owner, 
Atlanta Global Real Estate Investment LLC, that the City was 
willing to offer Fifty Thousand Dollars ($50,000.00) for the 
property interests sought; and

WHEREAS, the property owner rejected the offer and made a conditional 
counteroffer in a letter dated February 10, 2019, attached 
hereto as Exhibit C, which offered to provide the property 
interests sought in exchange for approximately $45,000.00, 
however, such offer was explicitly conditioned on the 
contemporaneous settlement of numerous unrelated legal 
claims, which have previously been denied by the City of 
Dunwoody’s insurance carrier, as well as other unrelated 
demands.  
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WHEREAS, the City of Dunwoody responded by letter dated February 27, 
2019, attached hereto as Exhibit D, and rejected the 
counteroffer, however, the City of Dunwoody left open the 
original offer of $50,000 for the property interests described in 
Exhibit A and specifically stated that the City of Dunwoody 
“remains open to negotiating the value of the property interests 
and will consider any legitimate offer so long as such offer is 
rationally related to the actual value of the property interests at 
issue.”; and

WHEREAS, the owner of the parcel referenced herein has been served with 
written notice of the City’s offer of payment, has refused the 
City’s offer, and the City’s intention to consider this Resolution 
as reflected in the correspondence, attached hereto as Exhibit E.

NOW THEREFORE BE IT RESOLVED by the Mayor and Council of the City of 
Dunwoody, Georgia as follows:

1) That the Dunwoody City Council declares it to be the policy and desire of the 
City to acquire the property interests described in Exhibit A from the tract of 
land located at 4996 Tilly Mill Road Dunwoody, Georgia 30338, bearing Parcel 
ID  18 359 01 021.

2) That the Dunwoody City Council finds that the public purpose of the 
acquisition authorized by this resolution shall be to facilitate the adopted and 
accepted plan of constructing sidewalks along Tilly Mill Road which the 
Council believes is necessary to enhance pedestrian safety along the Tilly Mill 
Road corridor.

3) That the Dunwoody City Council finds that the public necessity for 
immediately acquiring all of the property interests specifically described in 
Exhibits A for the above stated purposes is hereby declared; and further, a 
finding is hereby made that the circumstances are such that it is necessary to 
proceed with condemnation proceedings by use of the declaration of taking 
method of condemnation, as authorized by O.C.G.A. § 32-3-1 et seq, and 
use of this method is hereby authorized for the acquisition of the property 
interests described in Exhibit A.

4) That the City of Dunwoody has determined that Forty-Five Thousand One 
Hundred Dollars ($45,100.00) is the just and adequate compensation to be 
remitted for the property interests sought and that amount is specifically 
authorized by this resolution.

5) That the City Attorney is authorized and directed by this Resolution to 
institute condemnation proceedings in the name of the City of Dunwoody, 
Georgia for the quick and effective condemnation of the property interests 
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described in Exhibit A for the public use set forth above, as provided by the 
Constitution of Georgia, 

6) That the City Manager is hereby authorized and directed to expend all 
necessary and proper payments for the expenses incurred in carrying out the 
acquisition and condemnation of this property upon receipt of a requisition 
therefor from the City Attorney and to make all necessary and proper 
payments in connection with such acquisition, including but not limited to, 
title searches, appraisals, surveys, specialty reports, expert fees, closings 
and/or any other costs associated with the condemnation action authorized 
by this Resolution.

7) That the Mayor of the City of Dunwoody is authorized and directed to sign a 
declaration of taking related to the property interests specified in Exhibit A, 
as required by O.C.G.A. § 32-3-6, on behalf of the governing authority of the 
City of Dunwoody.

SO RESOLVED this 25th day of March, 2019.

Approved:

_____________________________
Denis L. Shortal, Mayor

Approved as to Form:

______________________________
City Attorney’s Office

Attest:

______________________________
Sharon Lowery, City Clerk

      (SEAL)
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January 2, 2019 

VIA CERTIFIED MAIL, RETURN RECEIPT REQUESTED 

 

Atlanta Global Real Estate Investment 
4996 Tilly Mill Road 
Dunwoody, Georgia 30338 
 

 
Subject:  10 Day Letter 

Tilly Mill Road Pedestrian and Bicycle Improvements (North Peachtree Road to Womack Road) 
Parcel 25 - Parcel ID 18 359 01 021 
4996 Tilly Mill Road, Dunwoody, Georgia 30338 

To Mr. Rick Woroniecki, 

As you are aware, the City of Dunwoody is improving Tilly Mill Road with pedestrian and bicycle facility 
improvements.  In order to make this project possible 796.16 square feet of permanent easement for the 
construction and maintenance of drainage infrastructure, 1,520.62 square feet of temporary construction easement 
and 303.47 square feet of temporary driveway easement will be needed from the above referenced parcel owned 
by you.  This is more particularly shown in color on the plat and settlement agreement provided with this letter. 

We prefer to and are able to purchase most of the property needed for easement through negotiation.  However, 
we have been unable to reach you for negotiations.  This is our final attempt to communicate with you. Our next 
step is to use the authority provided to the City of Dunwoody by law to acquire the defined portion of your property 
by condemnation. 

Through a process of thorough review and expert appraisal, we believe that the Fair Market Value of the portion of 
your property necessary for the City’s fee simple acquisition of the defined area to be $45,100.  As litigation is costly 
to both the City and the landowner, it is our sincere desire that upon reconsideration of our offer, a settlement 
agreement can be reached, avoiding litigation.  Based on this desire, we are prepared to offer up to $50,000.  This is 
our best and final offer.    

If we have not received a satisfactory reply from you by January 18, 2019, we will begin the condemnation process 
based on the Fair Market Value.  We regret that such action may become necessary, but we must proceed with 
acquisition in order to meet the project schedule. 

Sincerely, 

 

 

Ishri Sankar 
Capital Projects Manager 
 
Attachments 
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Exhibit C 
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Exhibit D 
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Exhibit E 
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RlLEY M^ LENDON, LLC
ATTORNEYS AT LAW

315 WASHINGTON AVENUE
TELEPHONE: 770-590-5900

MARIETTA, GA 30060
FACSIMILE: 770-590-0400

March  7, 2019
VIA PERSONAL SERVICE
Atlan ta  Globa l Rea l Esta te Investment , LLC
c/o Rick Woroniecki
4996 Tilly Mill Road
Dunwoody,GA 30338

Re: Formal Not ice Pursuant  O.C.G.A. § 22-l-10(a)(2)

Mr . Woroniecki,

This firm serves as lega l counsel for  the City of Dunwoody in  rela t ion  to the City's
a t tempts to obta in  the in terest s in  proper ty necessary for  the const ruct ion  of public sidewalks
adjacent  to your  proper ty loca ted a t  4996 Tilly Mill Road Dunwoody, Georgia  30338. The
purpose of th is let ter  is to not ify you  tha t  the City ofDunwoody's offer  of $50,000.00 for  the
in terest s in  proper ty remains open  and ava ilable for  acceptance. However , due to the vast
dispar ity between  our  $50,000.00 offer  and your  counteroffer  da ted Febmary 10, 20191, the City
of Dunwoody believes tha t  the use of eminent  domain  may be necessary in  order  to obta in  the
proper ty in terest s necessary to move forward with  the sidewalk project .

As such , pursuant  O.C.G.A. § 22-l-10(a)(2), th is let ter  is to serve as formal not ice tha t
the Dunwoody City Council is scheduled to hear  a  resolu t ion  au thor izing the use of eminent
domain  to obta in  796.16 square feet  of permanent  dra inage easement , 1,520.62 square feet  of
temporary const ruct ion  easement , and 303.47 square feet  of t emporary dr iveway easement  from
your  proper ty a t  the Dunwoody City Council meet ing on  3/25/2019 a t  6:00 PM a t  the City of
Dunwoody City Hall, loca ted a t  4800 Ashford Dunwoody Road NE Dunwoody, GA 30338. As
required by O.C.G.A. § 22-l-10(d), we have a t tached a  wr it ten  sta tement  of r igh ts forms for  your
reference.

The City of Dunwoody is weary of using it 's powers of eminent  domain  and remains
open  to consider ing a ll counteroffers ra t iona lly based on  the va lue of the proper ty in terest s
sought . As such , the City of Dunwoody's offer  for  the abovement ioned proper ty in terest s will

In  summary, you  offered to provide the necessary proper ty in terest s to the City ofDunwoody
for  $45,000, however , such  offer  was expressly condit ioned upon the following condit ions: 1)
"500,000 pa id in  fu ll with in  30 days as fu ll set t lement  of past  damages up through Febmary 10,
2019.", 2) Dunwoody gran t ing you  the r igh t  to approve a ll project  plans, 3) Mina  Malikina
receiving $350,000, 4) J ane Brown receiving $215,000, and 5) the sur render  of professiona l
licenses by numerous City ofDunwoody employees and cont ractors.
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remain  open  for  acceptance unt il 3/25/2019 a t  5:59 PM. P lease contact  me a t  678-382-6700
should you  have any quest ions about  th is let ter .

With  kind regards,

/

^ illiam F .
CityofDunwo^
Assistan t  City ^ 6mey
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STATEMENT OF RIGHTS

As indica ted in  the a t tached not ice, a  governmenta l en t ity is a t tempt ing to acquire proper ty r igh ts
from you for  a  public use. In  accordance with  sta te law, th is not ice was prepared by the Georgia
Depar tment  of Community Affa ir s to help ensure tha t  you  understand your  r igh ts in  connect ion
with  th is acquisit ion  effor t .

Georgia  law requires the governmenta l en t ity to make reasonable effor t s to negot ia te with  you  to
acquire these proper ty r igh ts. However , if you  and the governmenta l en t ity a re unable to reach
mutua lly agreeable terms through good-fa ith  negot ia t ions, the governmenta l en t ity may file a
condemnat ion  act ion  to acquire these proper ty r igh ts th rough the power  of eminent  domain .

Pr ioi^ toJ Lxercising the Power  of Imminent  Domain  through Condemnat ion  Proceedinss

Pr ior  to exercising the power  of eminent  domain , a  governmenta l condemnor  must  t ake the

following act ions:
•  Not  less than  15 days before any meet ing a t  which  a  resolu t ion  approving the exercise of

eminent  domain  is to be considered, post  a  sign , if possible, in  the r igh t  of way adjacent  to
each  proper ty tha t  is subject  to the proposed use of the eminent  domain  power  sta t ing the
t ime, da te, and place of such  meet ing;

•  At tempt  to serve the condemnee persona lly with  not ice of the meet ing not  less than  15 days
before any meet ing a t  which  such  resolu t ion  is to be considered, un less service is
acknowledged or  waived by the condemnee. If the a t tempted service is unsuccessfu l, service
of not ice may be sa t isfied by mail or  sta tu tory overn ight  delivery to the proper ty owner  a t  the
address of record and, if differen t  from the proper ty owner , to the par t ies in  possession  of the
proper ty, return  receipt  requested;

•  Ensure tha t  any not ice tha t  is required by law to be published be placed in  the county lega l
organ , bu t  such  not ice sha ll not  be published in  the lega l not ices sect ion  of such  newspaper ;
and,

•  If you  (condemnee) and the governmenta l en t ity a re unable to reach  mutua lly agreeable
terms through good-fa ith  negot ia t ions, the governmenta l en t ity may file a  condemnat ion
act ion  to acquire these proper ty r igh ts th rough the power  of eminent  domain .

The governmenta l en t ity must  document , by an  appropr ia te method, the t ime when it  decided to
condemn your  proper ty. The governmenta l en t ity may not  file a  condemnat ion  act ion
concern ing your  proper ty un t il a t  least  30 days a fter  tha t  decision  is made.

Condemnat ion

If a  governmenta l en t ity br ings a  condemnat ion  act ion  to acquire proper ty r igh ts tha t  you  own,
the governmenta l en t ity will file a  condemnat ion  pet it ion  in  the Super ior  Cour t  of the county
where your  proper ty is loca ted; and you  will be served with  a  copy of the condemnat ion  pet it ion .
The pet it ion  will in form you  tha t  un less waived by a ll par t ies, there will be a  hear ing in  cour t , in
the judge's chambers, or  by telephone for  the appoin tment  of a  specia l master  to hear  the
condemnat ion  mat ter . This appoin tment  hear ing must  t ake place not  less than  10 days nor  more
than  30 days a fter  the condemnat ion  pet it ion  has been  filed with  the cour t . When the judge
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appoin ts a  specia l master , the judge will then  order  tha t  a  condemnat ion  hear ing before the
specia l master  be held not  less than  30 days nor  more than  60 days a fter  the appoin tment  of the
specia l master .

You have the r igh t  to h ire an  a t torney to represen t  your  in terest s in  connect ion  with  the
condemnat ion  act ion . Dur ing the hear ing before the specia l master , you  will have the
oppor tun ity to cha llenge the governmenta l en t ity's evidence and, if you  wish , to cross-examine
the governmenta l en t ity's witnesses and ca ll other  witnesses to presen t  evidence concern ing your

perspect ive of the case.

Our  Georgia  Const itu t ion  provides tha t  pr iva te proper ty may not  be taken  from you without
just  and adequa te compensa t ion  being pa id to you  fir st . You a re en t it led to recover  the fa ir
market  va lue of the proper ty r igh ts acquired by the governmenta l en t ity as just  and adequa te
compensa t ion . Where on ly par t  of a  parcel of land is acquired, you  may a lso be en t it led to
recover  consequent ia l damages for  any reduct ion  in  the market  va lue of the remain ing
proper ty tha t  resu lt s from the acquisit ion . In  addit ion , if you  a re displaced from your  proper ty,
you  may be en t it led to reloca t ion  cost s.

Appea l

Once a  specia l master  hears the condemnat ion  case, the specia l master  will file an  award with  the
cour t . The specia l master  must  mail a  copy of th is award to you  or  your  a t torney and a ll other
par t ies in  the case. If you  a re not  sa t isfied with  the award tha t  the specia l master  makes, you
may file an  appea l for  a  ju ry t r ia l on  va lue issues, except ions on  non-va lue issues for  review by

the cour t , or  both  a  va lue appea l and non-va lue except ions. Any va lue appea l and any non-va lue
except ions must  be filed with in  13 days a fter  the award is mailed.

At  any poin t  before t it le to proper ty r igh ts in  your  proper ty vest s in  the governmenta l en t ity, you
may submit  a  mot ion  asking the cour t  to determine whether  the governmenta l en t ity's exercise of
the power  of eminent  domain  is for  a  public use and whether  the governmenta l en t ity has the
lega l au thor ity to exercise the power  of eminent  domain . You must  file the mot ion  with  the
cour t . A sample of th is kind of mot ion  is a t tached to th is Sta tement  of Rights. In  the cour t 's
decision  on  the mot ion , the governmenta l en t ity has the burden  of proving public use and it s
lega l au thor ity to condemn.

-2-
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SAMPLE

IN THE SUPERIOR COURT OF COUNTY

STATE OF GEORGIA

)
_, )

)
P la in t iff, ) CIVIL ACTION

)
v. ) FILE NO.

)
) In  Rem Condemnat ion  Proceeding

_, )

)
Defendant . )

DEFENDANT'S MOTION PURSUANT TO O.C.G.A. § 22-1-11

Comes now _, Defendant  in  the above-styled

condemnat ion  proceeding, and files th is mot ion  before the vest ing of t it le and in  accordance with

O.C.G.A.§ 22-1-11 to:

[Check Where Appropr ia te}

Challenge whether  the exercise of the power  of eminent  domain  by P la in t iff is for  a

public use.

Challenge whether  P la in t iff has the lega l au thor ity to exercise the power  of eminent

domain .

Defendant  request s tha t  a  hear ing on  th is mot ion  be set  a t  the fir st  possible instance and

tha t  a  copy be served by mail on  a ll par t ies to th is act ion .

Th is _ day of_, 20_.

Defendant
Address:
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CERTIFICATE OF SERVICE

I hereby cer t ify tha t  I have served a  copy of the foregoing mot ion  on  other  par t ies to th is

act ion  or  their  counsel by mailing a  copy to each  of the following:

Th is _ day of_, 20

Defendant

-2-
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SAMPLE

IN THE SUPERIOR COURT OF COUNTY

STATE OF GEORGIA

)
_, )

)
P la in t iff, ) CIVIL ACTION

)
v. ) FILE NO.

)
) In  Rem Condemnat ion  Proceeding

)
)

Defendant . )

RULE NISI

Defendant  has filed a  mot ion  pursuant  to O.C.G.A. § 22-1-1 1 in  th is condemnat ion

proceeding and has asked the Cour t  to set  a  hear ing on  the mot ion . Not ice is hereby given  tha t

t he Cour t  will hold a  hear ing on  the mot ion  on  _,2006,

a t  _ _.m. in  Cour t room _ of the _ County Cour thouse.

Th is _ day of_, 20_.

J udge [or  Clerk or  Deputy Clerk]
Super ior  Cour t  of_ County
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